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- Titanium Intermediates, DuPont Titanium Technologies ("Thomas Reb V S *), and (4) Mr

Thomas D Crowley, President. L [ Peabody and Associates, Inc ("Crowley Reb V § ")
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PARTI —ARGUMENT

DuPont has challenged the reasonableness of CSXT's rail transportation rates 1n this
small ratc case, and two others, under the Three-Benchmark approach adopted by the Board 1n
Stmplified Standards for Rail Rate Cases, Ex Partc No 646 (Sub-No 1), decision served
Scptember 7, 2007, petition for reconsideration denied March 19, 2008 ("Simplified Standards")
{n this proceeding, DuPont has challenged CSXT's rates for three movements of chlorine, STCC
2812815, from Niagara Falls, NY to New Johnsonwille, TN ("Niagara Falls Movement"), from
Natrium, WV to New Johnsonville, TN ("Natrium Movement"); and from Niagara Falls. NY 1o
Cameys Point, NJ ("Carncys Point Movement"),

As a threshold matter, DuPont has uncquivocally established CSXT's market dominance
over all three of the movements at 1ssue  CSXT cannot credibly clarm that 1t lacks market
dominance over movements of a commodity that, by 1ts own admission, CSXT no longer prices
according 1o market conditions and would prefer not 1o iransport at all This 1s truc cven when,
as 15 the casc for the Natrium Movement, an intermodal alternative exists, because despite the

presencc of the alternative, there 15 no constraint upon the rail carrier's rates
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DuPont and CSXT have proposed "final offer" comparison groups that differ in three
criteria In the aggregate, the differences show that DuPont has selected the most similar
comparison groups to the 1ssue movements

First, DuPont has selected 1ts comparison groups from all movements of toxic-by-
inhalation ("TIH") commoditics, whereas CSXT has selected 1ts groups only from other chlorine
movements Although the CSXT group is narrower, DuPont has rcasonably and justifiably
relied upon CSXT's own statements that 1t prices all TIH commodities based upon nsk, without
regard for traditional market factors Because CSXT claims that the nisks of hauling TIH
commoditics are the same, DuPont has morc completely 1dentified the unmiverse of comparable
commodities.

Second, although both parties have applied the same critcna for selecting comparable
movements based upon distance, only DuPont has applicd that criteria to the proper length of
haul for the 1ssue movement DuPont has used the 1ssuc movement miles denived from the same
source as the Waybill Sample. whereas CSX I has used internal records that cannot be venfied
by DuPont Since the Board has prohibited the parties from selecting comparabic movements
based upon any information other than from the Waybill Sample or a public source, CSXT's
miles are de facto unreasonable

The third, but most significant, diflerence 1s that CSXT has added a fuel surcharge
critena that overstates the rcasonable level of contribution to joint and common costs CSXT has
excluded all movements without an amount 1n the "Miscellaneous Charges" field of the Waybill
Sample on the unproven assumption that tuel costs were not recovered on those movements
But, even if the Board were to accept this assumption as true, the fuel surcharge methodology

applied by CSXT from 2002 to 2005 was subsequently declared to be an unrcasonable practice
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because that methodology over-recovered actual changes in fuel costs for individual movements
1n order to cross-subsidize movements without a fuel surcharge By restricting 1ts comparison
groups to only movemenits that over-recovered fuel costs, CSXT has artificially inflated the
R/VC ratios In contrast, by not including a fuel surcharge factor 1n 1ts selection of the
comparison groups, DuPont has averaged the cffect of CSXTs luel surcharge over-recovery
against CSXT's alleged under-recovery on other movements Thus, the DuPont comparison
groups are emincnily more reasonable and similar in the aggregate to the i1ssue movements

DuPont has proposed two adjustments to the average R/VC ratios of the comparison
groups to account for "other relevant factors." First, DuPont has applied thc Board's recently-
adopted capital asset pricing methodology ("CAPM") to recalculate the RSAM and R/VC>180
benchmarks for 2002 through 2005, 1n order to "cnsure the availability of accurate cost
information 1n regulatory proceedings * 49 U S C. 10101(14) CSXT wrongly asscrts that this
adjustment would constitute an impermssible retroactive rulemaking  But, this would not be a
retroactive rulemaking because 1t does not take away or impair vesied rights acquired under
existing law Nor does 1t impact any scttled expectations of CSXT in the current RSAM or
R/VC>180 Finally, although DuPont did not made adjustments to all of the variables and
calculations that would be aifected by a switch to CAPM, because the Board has prohibited such
adjustments in Simplified Siandards, the DuPont analysis conservatively understates the
reductions to the maximum rcasonable rates of making all of thosc adjustments  DuPont has
proven this fact by calculating the maximum reasenablc rates of the 1ssue movements, 1f CAPM
were actually applied to all the other varables that CSXT has identified.

Second, DuPont has calculated an efficiency-adjusted RSAM 1n order to account for the

Long-Cannon factors 1n the statutc The efficicncy-adjusted RSAM eliminates traffic being
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carricd at less than long-run variable cost Because there no longer 1s significant excess capacity
1n the rail industry, there 15 no reason for CSXT to be transporting commodities at less than this
level.

CSXT also has proposed two adjustments for "other relevant factors * First, CSXT
claims that there 1s a flaw in the RSAM methodology that fails to include taxes in the revenue
shortfall DuPont contends that there 1s no actual shortfall because URCS overstates the tax
component of variable costs by using the statutory tax rates, which in turn overstates the revenue
shortfall Howevcr, even if the Board accepts CSXT's contention, the proper fix 1s to apply
CSXT's effective tax rate rather than its statytory tax ratc  But, given the multitude of
countervailing factors that must be considered before declaring the existence of a flaw 1n the
RSAM methodology and determining how to fix such a flaw, this narrow proceeding between
Just CSXT and DuPont 1s not the appropriate forum for deciding these 1ssues

Second, CSXT improperly has adjusted the revenues and costs of every comparison
group movement to 2007 "market" levels, before determining the average R/VC ratio of the
group But, this adjustment would undermine the Board's carefully considered decision to use a
4-year average of all three benchmarks 1n order to smooth out the impact of market {luctuations
over ime CSXT's adjustment also 1s not objective because 1t fails to show the countervailing
effects that 1ts adjustments would have on thc RSAM and R/VC>180, which would decrcasc the
expanston ratio applied to the comparnison group average R/VC ratio. CSXT also has failed to
demonstrate that 1ts adjustment 1s necessary or appropriate to reflect any change 1n the market
that 1s not captured by the R/VC ratio In fact. DuPont demonstrates that no adjustment 1s

necessary.
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The maximum R/VC ratios that CSXT advocates in this proceeding are anything but
reasonable. Even before making its two "other relevant factor” adyusiments, the CSXT
comparison groups produce maximum R/VC ratios of 342-385%, which would provide DuPont
with a rate reduction on just the Niagara Falls Movement  After making 1its adjustments, the
CSXT maximum R/VC ratios arc 450-562% Even at those levels, DuPont would still be
entitled to a small amount of rate relicf on the Niagara Falls Movement DuPont Witness
Crowlcy has calculated CSXT's return on cquity ("ROE") at these rate levels on a pre- and post-
tax basis Crowlecy Reb V S. at 19-20 & Ex TDC-26. The pre-tax ROE for the 1ssue
movements ranges from 141 7% 1o 168 4%, comparced to the Board's 2005 CAPM weighted
avcrage cost-of-capital of 12 9% The post tax ROE for the 1ssuc movements ranges from 99 8%
to 118 6% compared to the Board's 2005 CAPM weighted avcrage cost-of-capital of 8 4%
Returns at these levels cannot be reasonable

In a final attempt to justify such high rates, CSXT claims that it 1s implementing a new
pricing paradigm for TIH movements that aitcmpts to discourage unnccessary and longer
distance movements through rail rates, and that the Board would undermine this paradigm by
reducing the DuPont rates. CSX'I then tries 1o portray DuPont as the callous shipper who.
without CSXT's rate restraints, would ship TIH commodities anywhere and over any distance
without regard for the public safety DuPont demonstrates that nothing could be further from
truth Furthermore, DuPont shows that CSXT 1s not qualified and does not have the incentives to
properly determine which TTH movements are necessary and which have shorter distance
alternatives Thec reality 1s that CSXT"s new pricing paradigm 1s merely a thinly disguised

attempt to "demarket” TIH commodities 1n violation of 1ts common carrier obligation and
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contrary to the public interest 1n the transportation of those commodities by the safest mode
available

DuPont presents this Reply Evidence and Argument in seven parts Part 1 responds to
CSXT's claim that the challenged rates retlect a new pricing paradigm for TIH traffic that the
Board must not undermine Part 1l responds to CSXT's market dominance evidence Part 111
addresses the differences betwecn the parties’ vanable cost calculations for the 1ssue movements
Part IV compares and contrasts the differences between the parties' "final offer" companson
groups Part V addresses the "other relevant factors” that each party has presented Part VI
presents the maximum R/VC ratios for the 1ssue movemcents based on the DuPont "final offer”
comparison group, as adjusted by its "other rclevant factors * Finally, Part VII summarnzes the
rehief that DuPont requests

| 8 CSXT'S NEW PRICING PARADIGM FOR CHLORINE 1S BOTH UNLAWFUL
AND UNWORKABLE.

CSXT attcmpts to justify its rates for toxic-by-inhalation ("TIH") commodities, including
chlorine, as reflective ot a new pnicing paradigm that the Board must not undermine by reducing
the 1ssue movement rates to DuPont

While the challenged rates represent a sigmificant increasc over
DuPont's prior rates, that increase 1s in line with the market, with
relcvant commercial forces and business considerations, and with
CSXT's reasonable and responsible policies regarding the pricing
of chlorine if the Board does not uphold the rates chalienged in
this case, 1t will be undermining the market-based determination of
rates (where the market properly takes into account the costs and
risks of moving the trafTic at 1ssue), and allowing DuPont to shift
the costs of its activity onto others, and thwarting CSXT's efforts
to discourage long hauls of chlorine and other ultra-hazardous
materials

CSXT Reply Ev at 46 [emphasis added| DuPont alrcady has shown that CSXT's new pricing

paradigm 1s an atiempt to "demarket" the transportation of I'IH commodities in violation of 1ts
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common carrier obligation and to the detriment of public health and safety ' DuPont Reply Ev
at 15-18 CSXT's latest claims only serve to emphasize this fact

At the outsct, 11 15 absurd for CSXT to claim that the challenged rates reflect "market-
based" pricing when no competitive market for the transportation of chlonne exists DuPont has
filed this case precisely because CSXT possesses market dominance over the 1ssue movements
See Part 11, infra Morcover, 1t 1s widely acknowledged and accepted that chlorine does not
move by bulk truck and that barge options are severely limited Thus, 1n a truly competitive
marketplace, 1t 1s highly improbable that CSXT could have increased its rates for chlorine by
116% since 2004, a figure that CSXT asserts 1s conservatively low See CSXT Reply Ev at 42
CSXT's yustification of 1ts DuPont rate increases as being "in line with the market” 1s
mecaningless when the market 1s whatever CSXT determines it to be 1t is precisely this type of
pricing that Congress intended the Board to regulate

In addition, CSX I's candid opening evidence admission that 1t views the transportation of
chlorinc as an "obligation” rather than a "commercial business opportunit]y] that CSXT attempis
to win 1 a competitive markeiplace " directly contradicts CSX'I"s reply cvidence claim that its
DuPont rate increases are "n line...with relevant commercial forces and business
considerations " Compare CSXT Op Ev at 7 with CSXT Reply Ev. at 46 CSXT cannot have it
both ways [t cannot claim that market considerations arc irrelevant to its pricing of TIH
commoditics and then juslify its ratcs based upon market considerations

As a tacit recognition of these inherently contradictory positions, CSXT also claims that
1ts rate increases constitute “reasonable and responsible policies regarding the pricing of

chlorine " /d Through this argument, CSX 1 tnes to cloak 11s high rate levels 1n salety terms by

' In addition to violating its common carrier obligation, CSXT's new pricing paradigm 1s inconsistent with the
constrained market pncing principles in Coal Rate Guidelines—~Nationwide, 1 1 C C 2d 520 (1985)
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contending that 1t is implementing a pricing strategy to discourage unnecessary and longer hauls
of TIH commoditics A cntical assumption underlying that argument, however, 1s that CSXT's
pricing 15 the only factor that prevents TIH producers and users from flooding our national rail
systcm with unnccessary and longer movements of TIH commodities 1n order to get the best deal
regardless of the impact upon public safety. Nothing could be further from the truth  Morcover,
allowing CSXT, a company that has proclaimed 1ts intent to "demarket” TIH commeoditics, to be
the gatekeepcer 1s akin to placing the fox in charge of the hen house

From its earhest beginnings as a producer of gunpowder, DuPont has placed the greatest
emphasis upon the safety of 1ts employees, customers, and the public at largc  As DuPont
witness Michelle Moore has explained, the DuPont emphasis on safcty includes sourcing
chlonne from the closest facilities capable of providing the guantity and quality of chlonne
required 1n 1ts production processes Se¢ Moore Reply V S at 13-4 DuPont has taken these
steps out of 1ts commitment 1o enhancing safety, not as a result of any pricing disincentives from
CSXT PileggiReb VS at95 When 1t comes to safcty. DuPont and its rail carriers must
closely collaborate 10 attain a zcro release objective  As cvidence of their success, DuPont
recently received CSXT's 2007 Chemical Safety Excellence Award, which indicates that DuPont
had zero non-accidental relcases of any hazardous maternial in 2007 I/d atY4 Even though
DuPont and CSXT arc at odds over pricing, on safcty there must be no disagreement Jd

That 1s why DuPont was cxtremely disappointed to rcad the Reply Venfied Statement of
Dean Piacente, CSX'T's Vice President tor Chemicals and Fertihizer. Id at §2 He accuscs
DuPont of recklessly shipping its “products—no matter how dangerous or how far—wherever

DuPont wants them to go " Piacente Reply V'S at 418 2 In order to discourage such behavior,

2 See also, CSXT Reply Ev at 45
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Mr Piacente claims that "CSXT 1s engaged in a multi-year efiort to adjust chlonne rates to (1)
discourage unnecessary shipments via CSXT and (2) discourage longer distance shipments via
CSXT" Id at410° But, how does CSXT determinc whether a chlorine shipment 1s necessary
or whether there are shorter distance options, and what qualifies CSXT to make thosc

7! Mr Piacentc's own verificd statement 1llustrates the hazards of leaving those

detcrminations
determinations 1o CSXT

In support of his accusations against DuPont. Mr Piacente refers (o a recently announced
expansion of the DuPont plant at New Johnsonville. TN, to manufacture Titanium Tetra-
chlornide, another I'TH, "for use 1n a new paint manufacturing facility" in Utah /d at €19
According to Mr Piacente, "DuPont, for its own cconomic bencfit, 1s designing a distribution
need that will force a transportation movement of a toxic inhalation hazard over a thousand
miles, and through a number of high threat urban areas " I/d These statements are full of
inaccurate and incomplcte facts that highlight precisely why CSXT must not be permitted to
decide which TIH shipments are necessary or can be acquired from a closer source

First, Mr Piacentc wrongly states that the titanium tetrachloride produced at New
Johnsonville will be used 1n a paint manufacturing facility in Utah In fact, it will be used for
titamum metal production Specifically, it will be used to produce titanium sponge, which 1s the
basic starting matenia) {or producing titanium metal Thomas Reb V S at 44 Titanium metal 1s

a vital strategic matenal used in military and aerospace apphications Jfd In other words, it 15

vital to our national security There arc only two significant production facilitics for titanium

' See also, CSXT Reply v at 44

* In order to make thosc decisions for chlorine movements, CSXT would have to know every source of chlorine, the
purnty and specifications of the chlorine and the processes i which 1t can be used, the total production capacity of
each chlorine source, the available production capacity of cach chlorine source, and the total volume and quality
specifications of chlorine required by the end-user Moore Reb V S at Jd

10
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sponge 1n the entire United States. 1n Nevada and Oregon /d DuPont will ship its titanium
tetrachlonde from New Johnsonville to a third facihity under construction i Utah

Sccond, Mr Piacente wrongly assumes that DuPont could have avoided this rail haul by
building 1ts titanium tetrachlonde production at the consumption site 1n Utah, instead of New
Johnsonville Piacente Reply V § at 19 Contrary to Mr Piacente's understanding, DuPont 1s
not building a new titanium tetrachlonde production facility at New Johnsonville Thomas Reb
V S.at9§3 Tutanium tetrachloride 1s an intermediate 1n the production of titanium dioxide, which
DuPont has produced at New Johnsonville for nearly 50 years J/d DuPont 1s not expanding this
plant for the production of titamum tetrachloride, DuPont already produccs 1t as an intermediate
1n 1ts titantum dioxide production Rather, DuPont 1s installing punification facihties to further
punf{y ns currcnt titamum tetrachlonide production to mcet the punty requircments for titanyjum
meial production /d

Third, Mr Piacente inaccurately refers to tnamum tetrachloride as a poisonous gas
Pracente Reply VS at 19  Although 1t 1s a TTH commodity, titanium tetrachlonde 1s classified
as a corrosive liquid, not a poisonous gas 49 CF R 172 101 If CSXT cannot cven get this
basic fact correct, how can 1t be entrusted to properly ascertain the more detailed and complex
facts, like those described above, that are cssential to determining whether a T1H shipment 1s
necessary or whether there are in fact shorter distance altcrnatives? CSXT does not have the
qualifications to make such decisions, nor the incentives to make the best decisions 1n the public
Interest

In the final analysis, CSXT's entirc discussion of the titanium tetrachloride movement is

merely a distraction from the facts of this case before the Board It has nothing to do wath the

* Although Mr Pracente does not expressly claim that DuPont owns and operates the Utah plant, CSXT's counsel
hiberally aitributes this aliegation to um CSXT Reply Ev at45 (he Ulah piant, however, 18 not owned or
operated by DuPont Thomas Reb V S at 94

11
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1ssuc movements Rather, it is a misguided attempt by CSXT to portray DuPont as a callous
shipper who chooses "to impose the risks and costs of 1ts sourcing and manufacturing decisions
on rai1l carners and the people living along the unnecessanly long routes over which 1t ships
poisonous commoditics, including chlonne," 1n order to support CSXT's claim that its I'TH rates
are the product of "reasonable and responsible policies™ that are in the public interest CSXT
Reply Ev at 45,46 But simply making these allegations does not make them true. Indeed.
DuPont has shown that they are completely false In the end, all that CSXT has proven 1s that i
15 unqualified to make these policy decisions in the public interest because 1t does not possess the
knowledge or cxpertise to do so

With regard to this case, CSXT has not demonstrated that DuPont could obtain chlorine
from any closer sources than the 1ssue routes, or that the 1ssuc movements arc unnecessary The
1ssue movements clearly are not similar to shipments of chlorine from Canada to Flornida, at
which CSX T claims to be addressing its new pricing paradigm /d at 46 Furthermore, DuPont
has explained how 1ts safety policies ensure that it acquires the chlorine 1t needs from the nearest
available sources See Moore Reply V S at 13-4 Thus, the only pricing paradigm that 1s
threatencd by this case is CSXT's attempt to "demarket” TTH commodities 1n violation of its
common carrier obligation and contrary to the public interest in the transportation of those
commodities by the safest mode available
IL CSXT'S ADMISSION THAT IT DOES NOT PRICE CHLORINE MOVEMENTS

IN A COMPETITIVE MARKETPLACE REQUIRES THE BOARD TO
CONCLUDE THAT CSXT POSSESSES MARKET DOMINANCE.

Incredulously. CSXT claims that 1t lacks market dominance over two of the three

chlorine movements at 1ssuc 1n this case  the Natrium Movement and the Niagara Falls

Movement Ths claim s particularly audacious because CSX 1| NG

12
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I v:cv/s the transportation of chlorine as an "obligation” rather than a "commercial
busincss opportumit|y] that CSXT attempts to win in a competitive marketplace .," CSXT Op
Ev at 7 Throughout all of its argument and rhetonc, CSX'T pretends that 1t never madc these
statements, and similar other statements that DuPont has placed into cvidence in this proceeding

CSXT demonstrates a fundamental misunderstanding of the market dominance concept
Market dominance means "an absence of effective competition from other rail carriers or modes
of transportation for the transportation to which a rate applies “ 49 U S C 10707(a) |emphasis
added] According to the Board, "effective competition” means that, "if a carrier raiscs the rate
for such traffic, then some or all of that traffic will be lost to other carricrs or modes " Marke!
Dominance Determinations and Consideration of Product Competinon, 3651 C C 118, 129
(1981) The courts have adopted a similar defimtion "At the core of the 'effective competition'
standard 1s the 1dea that there are competitive, market pressures on the railroads deternng them
from charging monopoly prices for transporting goods " Ariz Pub Serv Co v US,742F.2d
644, 650-51 (D C Cir 1984)

CSXT's decision to "demarket” chlorine and other TIH commoditics and to set rates
outside of the competitive marketplace are proof that no form of compctition actually constrains
CSXT'srates CSXT admuts that 1t no longer prices chlonne according to market conditions’
and that no rate can compensate it for the risk of transporting chlonne ® CSXT's observation that
“[t|ransporting chlorne is an obligation — not an opportunity,” CSXT Op Ev a1 7, 1s proof that

CSXT would prefer 10 lose chlonne traffic to alternative modes These statements ineluctably

S All shaded text 1s CONFIDENTIAL and HIGHLY CONFIDENTIAL information that has been redacted from the
public version of this pleading

7 See, CSXT Op Ev at 23 ("Looking back i uime, before nisk mitigation became CSXT's primary focus for
chlorme trafTic, CSXT pricing reflected pnimarily market conditians )

8 1d a7

13
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lead to the conclusion that therc are no competitive market pressures that deter CSXT from
charging monopoly prices for transporting chlorine  This means that CSXT possesses market
dominance over chlorine transportation, and thus it 1s up to the Board to ensure that CSXT's rates
are reasonable. 49 U S C 10701(d)(1)

A, The Natrium Movement,

CSXT directs the vast majonity of 1ts market dominance argument at the Natrium
Movement because that 1s the only chlorine movement at issue with an intermodal option.
CSXT contends that, because barge handles 90% of the chlonne volume from Natrium to New
Johnsonwville, that conclusively establishes a lack of market dominance But, CSXT completely
misses the point of the very case law 1t cites

CSXT quotes Amstar Corp v Alabama Great S R R , 1987 WL 99849, a1 *4 (Nov. 10,
1087), for the proposttion that, where there 1s an intcrmodal option between the origin and
destination, "a complainant has a hcavy burden to cstablish such a lack of bargaining power that
there 1s no effective competiion " CSXT Reply Ev at 4 In this casc, however, DuPont has
presented unrebuticd evidence that CSXT declared its chlorne rates to be “non-negotiable " See
Pilegg1 Op V S at 9§12 It 1s hard to imagine any stronger evidence that DuPont lacks bargaining
power Because DuPont made a prima facte showmng, CSXT had the burden of going forward
See McGraw Edison Co v The Alton and Southern Ry Co ,21C C 2d 102, 106 (1986) Sincc
CSXT did not deny or offer any cxplanation of 1ts statement to DuPont, the Board must accept
that DuPont lacks bargaining power, despite a barge alternative for the Natrium Movement

CSXT erroncously cites to Salt River Project Agricultural Improvement and Power
District, 762 F 2d 1053 (D C Cir 1985) ("Salt River"). for the proposition that the mere

prescnce of an alternative that accounts for a large percentage of actual volume 1s cnough to

14
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preclude market dominance even 1n the face of cvidence that a rail carrier's rates are not
constraincd by that alternative  CSXT Reply Ev at 5-6 But that 1s not what the court held
More recently, in CF Indusiries, Inc v STB, 255 F 3d 816, 823,n.6 (D C Cir 2001), the

D C Circuit cxplained that its Salt River decision did not remove the requirement that
competition be cffective

Although we affirmed an ICC finding of lack of market dominance

cven though the alternatives "may not [have] exerted cffective

market pressure” on the defendant railroad's rates, we did so

because the complainant shipper used the raiiroad "only under

cxceptional and unpredictable circumstances * 762 F 2d at 1064 &

n 14. We concluded that 1n cnacting the market dominance

mquiry of 49 U.S.C § 10707, Congress did not intend to include a

situation 1n which a carrier had only "transitory market power"

over a shipper /d at 1062
CSXT erroncously equates 1ts 10% share of the DuPont chlorine volume from Natrium to New
Johnsonville with the "exceptional and unpredictablc” rail movements of fucl o1l in Salt River
In Salt River, however, years often passed between fuel o1l movements on the defendant railroad
Salt River. 762 F 2d at 1063 & n 11 Becausc the Court was "unable to find rehable record
evidence suggesting that Southern Pacific [would] ever participate in that market on anything
other than an irregular and short-term basis[, ] that prevent[ed] Salt River from showing that
Southern Pacific 1s market dommant " Id atn 11.

In contrast, CSXT regularly and routinely transports chlorine from Natrium to New

Johnsonville The fact that 1t does 50 1n lesser quantities than barge does not render the rail
movements "irregular,” "short-term," "exceptional” or "unpredictable * Nor can CSXT's exertion

of market power be characticrized as "transitory " DuPont has explained that, for safety reasons,

1t transports as much chlorinc from Natrium to New Johnsonville by barge as there 1s capacity to
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do so® DuPont Op Ev at 13-14. But there will always be regular amounts of chlorine shipped
by rail to New Johnsonville, because both rail and barge are required to ensure that DuPont has
sulficient chlorine available to meet its nccds Moorc Reb V S at {15, 8 The rail volumes
tendered by DuPont clearly arc not insignificant or transitory 10 Consequcently, any time that
DuPont tenders this stecady volume of chlorine by rail, there 1s no alternative to CSXT Thus, the
presence of barge competition for the Natrium Movement must be evaluated 1n terms of 11s
cffectivencess, notwithstanding CSXT's sclective quotes from Salt River to the contrary

CSXT also challenges the DuPont claim that there 1s insufficient barge capacity to handle
all chlonne transportation from Natrium to New Johnsonville CSXT Reply Ev at 7-8 In order

to asscrt this challenge, however, CSXT selectively misquotes a DuPont document

I Furthcrmorc. cven if 1t were possible, that still [caves other

% CSXT's citation 1o Aluminum Ass'n, Inc v The Akron Cantun & Youngstown R R Co, 3671 C C 475, 484 (1983)
for the proposition that a competing mode does not have 1o be capable of handling all of the subject traffic to be
effective competition completely misses the point made by DuPent  CSXT Reply Ev a1 7 In this casc, barges do
not compete with ranl because, as long as there 1s sufficiem barge capacity, DuPont would not ship more chlonne by
ra)) even 1f CSXT were to offer Jower ruies than barges, since barges are inherently safer Sec PileggiOp VS a1 99

' In 2006 and 2007, DuPont tendered JJl cars of chlorine, respectively, from Natrium to New Johnsonville
Pileggi Reb V S at 77
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unresolved capacity issues, such as water levels, 1ce, and damaged locks. See DuPont Op. Ev at
14

Although a railroad's low market share of the issue traffic normally would be strong
cvidence that 1t lacks market dominance, the Natrium Movement 1s not a "normal” situation even
by CSXT's own admission CSXT concedes that its pricing of chlorine no longer reflects
"primarily market considerations " CSXT Op Ev at23 CSX' also describes the transportation
of chlonnc as "a legally-imposed burden that CSX'T would greatly prefer to avoid,” as opposed
to “commercial business opportunities that CSXT attempts to win 1n a compelitive marketplace "
Id at7 The Board has never been asked to make a market dominance determination 1n a case
where the rail carrier has so openly conceded that 1t sets rates for the 1ssue movement outside of
the competitive marketplace Such a candid admission thal competition has no elfect upon
CSXT's rates requires a finding that CSX'T possesses market dominance

B. The Niagara Falls Movement.

CSXT contends that it 1s not market dominant over the Niagara Falls Movement because
there 1s geographic competition from the Natrium Movement, since both are chlorine movements
1o DuPont at New Johnsonville CSXT Reply Ev at 8-9 The Board should reject CSX1's
argument because (1) the Board has climinated geographic competition as a factor i market
dominance determinations, and (2) the evidence does not support a finding of geographic
competition.

As a threshold matter, 1if CSXT does not possess market dominance over the Natrium
Movement, 1t cannot possess market dominance over the Niagara Falls Movement  That 1s true
because CSXT relies solely upon the presence of barge competition for the Natrium Movement

10 arguc for a finding of geographic competition on the Niagara Falls Movement Thus, 1l the
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Board concludes that barges do not create effective intermodal competition for the Natrium
Movement, the Natrium Movement cannot provide cffective geographic competition for the
Niagara Falls Movement

CSXT's argument that the Board should consider evidence of geographic competition in
this case 15 predicated upon incorrect fucts and faulty logic CSXT wrongly contends that the
Board should permit evidence of geographic competition in this casc because “source
competition 1s apparent from the face of the record, and addressing 11 does not require any
discovery—lct alone the burdensomc discovery that motivated the Board's decision in Market
Dominance Determinations — Product and Geographic Competition,3 ST B 937,n 49 (1988) "
CSXT Reply Ev at 9 [cmphasis 1n onginal] To reach this conclusion, however, CSXT relics
upon the very same document, indeed the very same phrase, that 1t misquoted 1o argue that
DuPont can obtain more barge capacity from Nainum to New Johnsonville CSXT then assumes
that this additional barge capacity will enable DuPont to obtain additional chlorine from Natrium
to replace the volumes that currently come from Niagara Falls, but without offering any evidence
that Natrium has the available production capacity ‘Thus, 1t 1s clear that this single document
falls far shori of proving the existence of effective geographic competition

Furthermore, when the Board did accept evidence of geographic competition, the burden
of proof was on the ra1l camer CSXT canno! shift its burden to DuPont by claiming that
"DuPont has not demonstrated that Natrium 1s not an option for it to obtain all of 1ts chlorine
needs from New Johnsonville," id , when DuPont 1s not required 10 make such a showing and
had no reason to do so precisely because geographic competition 1s not a factor 1n market

dominance determinations
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Finally. cven if DuPont can purchase additional chlonne at Natrium, that alone does not
cstablish the existence of geographic competition Geographic competition requires that "the
complaining shipper can avoid using the defendant railroad by obtaining the same product from a
dillerent source... " Market Dominance, 3 S T B at 937 [emphasis added] Since DuPont has
demonstrated abovc that 1t alrcady uses all the available barge capacity from Natrium to New
Johnsonwville, any additional chlorine purchased from Natrium must move by rail Therefore,
DuPont cannot avoid using CSXT by purchasing chlorine from Natrium rather than Niagara
Falls, which mcans that gcographic competition does not exist

III. CSXT HAS NOT FOLLOWED THE BOARD-MANDATED PROCEDURES FOR
CALCULATING VARIABLE COSTS

As DuPont cxplained on page 14 of its Reply Evidence, CSX 1" has not followed the
Board's prescribed procedures for calculating vanable costs The proper calculation of vanable
costs 1s important because the maximum reasonablc rate is the product of the adjusted average
R/VC ratio for the comparison group multiplicd by the vanable cost of the 1ssue movement

The loaded mileage mputs for calculating the URCS vanable costs of movements in the
Waybill Sample arc generated from the PC*Miler|Rail program Crowley Reply V S at 5-6
Therefore, DuPont has used the same source to 1dentify the loaded miles for the 1ssuc
movements In contrast, CSXT has used loaded miles {rom 1ts internal records for the 1ssue
movements, which accounts for nearly the entire difference in the party's variable cost
calculations

But, 1t would be inconsistent 10 use CSX I's internal records for the 1ssue movements
while continuing to rely upon the PC*Miler|Rail program for all of the comparison movements

Indecd, all three of the small case benchmarks are calculated from the Waybill Sample, including
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the loaded miles generated from the PC*Miler|Rail program "' Therefore, the maximum R/VC
ratio gencraled by those benchmarks should be applied to vanable costs based upon the same
data source

1V. THE DUPONT "FINAL OFFER" COMPARISON GROUPS ARE THE MOST
SIMILAR TO THE ISSUE MOVEMENTS.

"The "final offer” companison groups presentcd by DuPont and CSX'T for the 1ssue
movements are distinguished by just three factors '2 First, while DuPont has included all TTH
commodities 1 1ts comparison groups, CSXT has included only the issue commodity, chlorine.
Second, CSXT has excluded all movements with no amount 1n the "Miscellaneous Charges”
ficld of the Waybill Sample on the unsupported assumption that fuel costs were not recovered for
such movements Third, although the parties have agreed upon the distance critena for
comparison movements, they have applied that enteria to different loaded miles. DuPont
Witness Crowley has compared the movements 1n each party's “final offer" companson groups
and 1dentified the reasons why each has excluded certain movements that the other has included
Crowley Reb V S at 5-6, Exs TDC-21, 22 & 23 DuPont believes that 1ts "final offer”
comparison groups for each of the 1ssue movements arc the "most similar in the aggregatc to the

1ssue movements " Simplified Standards at 18

A. DuPont Has Properly Included TIH Commodities In 1ts Comparison
Groups.

DuPont has selected all TIH commodittes for its companson groups based upon CSXT's
own representations that 1t treats all such commoditics the same || GG

1" See Pant 1V C , infru, for a more detailed discussion of the role of the PC*Miler|Rai) program 1o sclect
movements of comparable distances

12 A fourth factor also distinguishes the Natrium and Carney's Point Movements  Specifically, although the parties
have agreed to exclude the 1ssue movements from their companson groups, CSXT has identified any occurrence of
the 1ssuc movement for one lanc as an 1ssuc movement for all three lanes  See DuPont Reply Ev at 20-21
However, for each such movement excluded by CSXT, CSXT has identified a second independent reason for
excluding that movement Thus, DuPont has not addressed it as a distinetly separate factor
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I Coxssicnt with those

sentiments, 1n this case CSXT has stated that all factors other than risk "fade 1o near irrelevance
when 1t comes to moving” chlorine CSXT'Op Ev at 6 Furthermore, CSXT has publicly
acknowledged that "Given a choice, CSXT would decline to transport [T1H commodities).”
DuPont Op. Ev at 12, Because CSXT 1s treating all I'ITH commodities as 1f they have a demand
elasticity of zero, with CSXT's nsk being the principle driver of rates, DuPont has reasonably
included all TIH commodities 1n 1ts comparison groups for the 1ssue movements, '’

CSXT's argument for cxcluding other TIH commodities from 1ts comparison group
exposcs the bipolar nature of 1ts position 1n this case Despite the above-quoted statements,
CSXT asserts that, "The fact that a commodity 1s labcled a TTH says nothing about the
commercial uses of the product, the value of the product, 1ts market, demand for that product
relative to other products, shippers' (or recervers') elasticity of demand for transportation of the
commodity, or any other commercial marketplace detcrminant of transportation rates " CSXT
Reply Ev at 15 CSXT cannot claim that these {actors arc important determinants of rail rates
for TIFH commodities n one breath, and 1n the next claim that they "fade to near irrelevance”
compared to the overnding common factor of nsk If, as CSXT claims, nisk 1s the overniding
factor 1n pricing chlorine movements and chlorine shares the same nisk characteristics as other
TIH commoditics, then CSXT's pricing of other TIH commoditics 1s a relevant comparison

factor

¥ CSXT wrongly states that DuPont has claimed that all I'TH commodities have a demand elasticity of zero CSXT
Reply Ev at 15,n 14 lo be accurate, DuPont staicd that CSXT treats all TIH commuodities as if they have a
demand elasticity of zero  DuPont Op Ev at 20 Because CSXT ignores the actual demand clasucity of TIH
commodities i sething rates, the Board should do the same 1n selecting the best comparnisen group
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Even if it 1s appropriate to give some consideration to the less influential "non-risk"
factors, there still 1s no basis for excluding other TIH commoditics from the comparison groups
Although CSXT says very little about why most other TTH commodities are not similar to
chlorine, 1t docs present a more extensive discussion of anhydrous ammoma, which is the
principle non-chlorine TIH commodity included 1n the DuPont companson groups '* As
evidence of the alleged disparity between chlorine and anhydrous ammonia, CSXT claims that 1t
"docs not even include them in the same business groups for marketing purposes chlorine is
marketed and managed by the Chemicals marketing department, and anhydrous ammonia 1s the
responsibility of CSXT's Phosphates and Fertilizers marketing department " CSXT Reply Ev at
17 DuPont {inds 1t highly ironic that CSXT's principle witness on this subject, Dcan Piacente,
bears the ttle of "Vice-President — Chemicals and Fertilizer " Piacente Reply V.S at 41
[emphasis added]

CSXT also contends that "there are significantly more viable transportation modcs and
distribution channels for anhydrous ammonta than for chlorine * CSXT Reply Ev at 17 That
fact, however, does not distinguish the two commodities for companson purposes Although
anhydrous ammonia has the ability to move by pipeline and barge 1n some situations, DuPont has
demonstrated that thosc modes arc not competitors with rail Rather, the evidence shows that rail
transportation of anhydrous ammonia 1s restricied to movements beyond the reach or capacity of

those modes DuPont Reply Ev at 26, ciing CF Indusiries, Inc v Koch Pipeline Co . L P , 4

M CSXT contends that DuPont omitted two TIH commodities, Chloropicrin (STCC 2818830) and Nitric Acid
(2819215), from 1ls comparison group CSXT Reply Ev at 15, n 13 This was an oversight rather than an
mtentional omission by DuPont  Furthermore, this oversight had the de memnus effect of omitting only one
movement from the Niagara Falls Movement comparison group of 28, four movements from the Natrium Movement
comparison group of 99, and three movements from the Camney's Point Movement companson group of 169
Crowley Reb VS at 10
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STB 637 (2000) This in fact 1s very similar to chlorine, which will always move by barge
cven when rail 1s an option Id
Although some anhydrous ammonia also movces by truck, Mr Piacentc’s claim that trucks

can be competiive with rail transportation of anhvdrous ammonia for up to 1000 miles should be
extremely troubling, 1 true See Piacentc Reply V S at 915 and CSXT Reply Ex 5. In the Koch
Pipeline decision, the Board observed that.

Because AA may be transported only 1n speciahized refngeration

or pressunzation equipment by highly tramed dnivers, truck

transporiation of AA 1s typically limited to short-haul movements

from storage terminals to ncarby retailers . To truck AA

shipments from scveral hundred 0. 1n some cases, more than 1,000

miles—even 1 enough specialized trucks were available—would

be prohibitively expensive and present substantial safety risks.
4 STB at 644 |footnote omitted]) In contrast to this evidence, Mr Piacente predicates his claim
that trucks can be competitive with rail for up to 1000 miles solely on a marketing brochure from
a single truck company that proclaims "Trucks can be competitive with rail transportation up to
1,000 miles Right Now!" CSXT Reply Ex 5 At best, this proves that CSXT's demarketing
efforts have increascd current rail rates for anhydrous ammonia so much, just like chlorine rates,
that even trucks can compete at much longer distances than historically have been practical 1
this 1s true, this poses substantial public interest concerns that the "demarketing” of TIH
commodities by the rail industry 1s pushing thosc commodities with a truck option ofT the rails
and onto our nation's highways, which the Board has noted "would present substantial safety
nsks "

Moreover, 1If CSXT 1s pricing anhydrous ammonia transportation as 1f trucks were not an

option, that 1s no different from its pricing of chlorine where truck 1s never an option This 1s
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{urther evidence that DuPont has rcasonably included anhydrous ammonia, along with other TIH

commodities, 1n 1ls comparison groups

B. CSXT's Fuel Surcharge Criteria Is Bascd Upon A Methodology That The
Board Declared To Be An Unrcasonable Practice.

CSXT unreasonably assumes that all movements with no amount in the "Mascellaneous
Charges" ficld of the Waybill Sample should be excluded from the companison groups because
they did not recover ther tuel costs  DuPont has challenged that assumption because CSXT has
not demonstrated that 1t records all fuel surcharges 1n the "Miscellancous Charges” field and
becausce there are mcans other than fucl surcharges to recover fuel costs DuPont Reply Ev at
27-28

However, one factor rises above all others to rebut CSX'1's position By 1ts own
admussion, from 2002-2005, CSXT was over-recovering {uel costs on traffic that was subject 1o a

fuel surcharge as a means to recover its overall fuel expenses. cffectively cross-subsidizing

traffic that was not subject to a fucl surcharge See DuPont Reply Ev at 28-29 The Board
rejected that fuel surcharge methodology as an unreasonable practice because “there 15 no real
correlation between the rate increase and the increase in fucl costs for that particular movement
to which the surcharge 1s apphed " Rail Fuel Surcharges, STB Ex Parte No 661, shipop at 7
(served Jan. 26, 2007)

Bascd upon the Board's holding, movements with a fucl surcharge (assuming that 1s what

the "Miscellaneous Charge" field represents) should be excluded from the comparison groups

because they would overstate the maximum reasonable R/VC ratio  However, 1if the Board were
to exclude movements with a fucl surcharge for overstating cost recovery, and exclude
movements without a fuel surcharge for understating cost recovery, there would be no

movements left from which to sclect a comparison group.
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A reasonable approach is to include movements 1n the comparison group, without any
regard to the "Misccllaneous Charges” field This would permit CSX I's conceded over-
recovery of fucl costs for the one category of movements to oflset its alleged under-recovery on
the other The average R/VC ratio of the combined categories would be most similar 10 what 1t
would have been 1f CSXT had properly accounted for fucl 1n both categornies of movements 1n
the first place Bccause the DuPont comparison groups do this and CSXT's do not, DuPont has

taken a reasonable approach. whereas CSXT has not

C. DuPont Has Used the Only Source for Length Haul Permitted by Simplified

Standards.

In 1ts "final offer" comparison group, CSX I" has adopted the DuPont distance critena, but
with two ¢xceptions, one of which violates Simplified Standards DuPont rounded the 1ssuc
movement milcage, as provided in the Waybill Sample by the PC*Miler|Rail program, to the
ncarest 50 miles and selected movements that fell within a range of 150 mules on cither side of
that number Although CSXT has accepted the +/-150 mile range apphed by DuPont, 1t has
applied that range 1o the loaded miles 1n its internal records rather than the loaded miles 1n the
Waybill Samplc In addition, CSXT has not rounded the 1ssuc movement mileage from its
internal records

The fatal flaw 1n CSX'1's approach 1s its usc of loaded miles from 1ts internal records In
Sitmplified Standards a1 page 83, the Board clearly and unequivocally stated that 1t "will select
the comparison group based on information contained 1n the Waybill Sample released to the
partics al the outset of the case and other publicly available information " The mileage distances

used by CSXT for the 1ssue movements are not from the Waybill Sample or publicly available
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information, and therefore cannot be used 1o 1dentify comparable movements ¥ Thus, DuPont
has applied the 150-mulc range adopted by both parties to the 1ssue movement mileages obtained
from the Waytll Sample, which is the only permissible source.

In addition to being legally improper, it is analytically improper to use CSXT's intcrnal
records to calculate the distance of the 1ssuc movement while relying upon the Waybill Sample
for the distance of the comparable movements In order to make appropnate comparisons, the
distances of the issue movements and the comparison movements should be drawn from the
same data source, the PC*Miler|Rail program, which applies the same mcthodology to calculate
the loaded mules for all movements 1n the Waybill Sample

Lastly, CSXT has not adopied thc convement rounding technique employed by DuPont
Although CSXT attempts to portray this as crcating a huge discrepancy, the reality 1s much
diffcrent DuPont Witness Crowley has calculated the impact upon the DuPont "[inal offer"
comparison groups of rounding the 1ssue movement miles to the nearcst 50 miles versus not
rounding at all. See Crowley Reb V S. at 14-15 & 'x TDC-24 The revised comparison group
for the Niagara Falls Movement causcs a change 1n the maximum R/VC ratio from 290% 1o
297%. an increasc of only 2 4% The revised companson group for the Natnnum Movement
causes a change in the maximum R/VC ratio from 330% to 331%, an increase of only 0 3%. The
revised comparison group for the Camey's Point Movement causes a change in the maximum
R/VC ratio from 326% to 321%, a decrease of 1 5% Clearly, the fact that DuPont rounded the

1ssue miles for convenience does not detract from the reasonableness of 1ts comparison groups

¥ I'hc mileage distances for the 1ssue movements i the Waybili Sample are different from CSXT's internal records

for two of the three 1ssue movements CSXT has accepted the DuPont miles for the Niagara Falls Movement
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D. DuPont has Selected the Most Reasonable Comparison Groups,

The Board will sclect the comparison group that i1t determines ™1s most similar in the
aggregate 1o the 1ssuc movements." Simplified Standards at 18 "The selection of the best
comparison group will be governed by which group the Board concludes provides the best
evidence as to the reasonable level of contribution to joint and common costs for the 1ssuc
movement " Jd In the aggregatc, DuPont has submitted the most reasonable comparison group
for each of the three issue movements

Although DuPont includes other TTH commodities 1n 1ts companson groups, 11 has
reasonably relicd upon CSXT's own statements, both public and private, that CSXT prices all
TIH commodities based upon risk, without regard for traditional market-bascd factors
Morcover, DuPont also has demonstrated that chlorine and anhydrous ammonia have comparable
transportation market charactenistics Thus, although CSX'T"s comparison commodity group 1s
narrower, the inclusion of other TIH commodities by DuPont is both justificd and rcasonable '®

Both parties have applied the same distance cnteria of +/-150 miles around the 1ssuc
movement miles However, because CSXT has used a prohibited data source for the 1ssue
movement mules, its application of the distance critena 1s de facto unreasonable

By far, the most significant factor in this case is CSXT's unrcasonable application of a
fuel surcharge cntena  CSXT has excluded all movements without an amount 1n the
"Misccllaneous Charges" ficld of the Waybill Sample on the unproven assumption that fuel costs
were not recovered on thuse movements Moreover, even if the Board accepts this assumption
as true, CSXT's comparison group consists of only movements to which CSXT applied a fuel

surcharge methodology that the Board has determined to be an unreasonable practice, because

6 Another concern 1s thut, when CSXT applies its other critena on top of 1ts commodity resinction, the comparison
group for the Niagara Falls Movement consists of only seven movements This 1s 75% smailer than the DuPont
companson group and raiscs serious guestions as to the statistical significance of the result
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that methodology over-recovers actual changes 1n fucl costs for individual movements
Consequently, CSXT's comparison group overstatcs "the reasonable level of contribution to joint
and common costs." /d

In summary, DuPont has selected the most reasonable comparison groups in the
aggregate, based upon the three differences between the "final offer” companson groups selected
by cach party Although CSX'I"s group 1s narrower, both DuPont and CSX'T have identtfied a
reasonable group of comparable commodities In addition, both have applicd the same milcage
cnicria But, because CSXT applicd the critena to mileage derived from a prohibated data
sourcc, only DuPont has applied the criteria reasonably Most significantly, CSXT's fuel
surcharge criteria causes 1ts comparison group to overstate the rcasonable level ol contribution to
Joint and common costs By not including a [uel surcharge criteria, DuPont has rcasonably
selected a comparnison group where the average R/VC ratio of movements both with and without
a fuel surcharge is a much more accurate reflection of a reasonable level of contnibution to joint
and common costs Thus, DuPont clearly has selected the most rcasonable groups that are
similar 1n the aggregate to the 1ssue movements

V1. "OTHER RELEVANT FACTORS"

Both CSXT and DuPont have proposed two adjustments each to the maximum rcasonable
R/VC ratios of their comparison groups 1o account for “other relevant factors "'” DuPont has
recalculated the RSAM and R/VC>180 benchmarks to reflect the Board's newly-adopted cost-of-
capital methodology for all four yecars of the Waybill Sample, and 1t has calculated an efficiency-
adjustcd RSAM CSXT has adjusted thc RSAM for an alleged need to account for taxcs 1n the

revenue-shortfall, and 1t claims that 1t is necessary to index the costs and revenucs of 1its

'7 Although CSXT docs not describe 11s adjustments as "other relevant factors,” the DuPont critique remains the
same
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comparison group to 2007 levels CSX'I's adjustments are inappropriate, unnecessary, and
inherently biased In contrast, the DuPont adjustments are reasonably and objectively tailored to
reflect the Board's most current and precise cost-of-capital methodology and to eliminate

inefficient pneing from CSX1"'s RSAM benchmark

A. DuPont Has Offcred A Reasonable, Objective And Transparent Means To
Apply The CAPM Mcthodology.

In 1its Opening Lvidence at 24-25, DuPont adjusted the Board's RSAM and R/VC>180
figures by calculating the cost of capital underlying those benchmarks 1n accordance with the
Capital Asset Pricing Model ("CAPM") weighted average cost of capital ("WACC")
methodology adopted 1n Methodology to be Employed in Determining the Railroad Industry's
Cost of Capital, STB Ex Parte No 558 (Sub-No 10), slip op at 1, (scrved Jan 17, 2008)
("Changed Cost of Capital Methodology"), which the Board described as employing "more
current and precise techniques " Because Congress has directed the Board to "ensure the
availability of accurate cost information n regulatory proceedings,” 49 U.S C 10101(14),
DuPont argued that the Board 1s legally obligated to make these adjustments In the alternative,
DuPont argued that the Board should make these adjustments as part of its consideration of

“other relcvant factors “ DuPont Op Ev at 26

1. The Board is legally required to recalculate the RSAM and R/VC>180
benchmarks using the CAPM methodology.5

CSXT mappropnately relies upon Edison Elec Institute v ICC, 969 F 2d 1221 (D C Cnr
1992) ("EEI), and Alabama Power Co v ICC, 852 F 2d 1361 (D C Cir 1988) ("Alabama
Power"), to claim that the Board 1s not legally obligated to use the CAPM WACC methodology
to recalculate the RSAM and R/VC >180 benchmarks CSXT Rep. Ev at 29-30 Neither
decision stands for the blanket proposition that the Board 1s never required to apply a new

mcthodology retroactively Rather, 1n both decisions, the Court aftirmed 1CC decisions not to
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apply changes to the RCAF retroactively because the ICC had reasonably interpreted the statute
1n light of the facts before it. Both decisions and their facts are distinguishable from this case.,
In EEI, the Court aflirmed the ICC's decision not to apply the newly-adopted RCAF-A

retroactively based upon the concerns cited by the agency

In deciding not to restate the RCAF, the ICC cited four concerns

(1) a railroad might be made "financially hable for rate actions that

were protecled when they were taken”, (2) data imitations make 1t

difticult to calculate accurately productivily gains made prior to

1986, (3) there 1s a lack of evidence that present rates are

unreasonably high, and (4) restatement would have an

"unknowable but potcnuially substantial” impact upon railroads’

earnings Productivity Adjustment, 51C C 2d at 470-71
EEIa11227-28 ‘The Court held that 1t was reasonable for the ICC "to prescrve settled
expectations” expressed 1n the first concern, and to avoid the speculation required by the sccond
concern Jd at 1228 Bccause thosc reasons were sufficient to allirm the agency, the Court did
not address the other two concerns  Jd

None of thosc concerns are present 1n this case  First, CSXT has not expressed any

settled cxpectations 1n the current RSAM or R/'VC>180, nor could it since they were first
published only three months ago Second, there are no data limitations to revising the RSAM or
R/VC>180 10 reflect the CAPM WACC methodology Crowley Reb V S at 2] Third the
precise 1ssue 1n this casc 1s whether CSXT's current rates arc unreasonably high, and accurate
RSAM and R/VC >180 benchmarks arc essential to making that determination By contrast, in
EEI the ICC's concern was with the effcct of applying the RCAF-A (o past rates  Finally,

restatement of the RSAM and R/VC >180 will not have the substantial impact upon raiiroad

carnings that concerned the Board 1n E£/ preciscly because these restatements will not affect

past ratcs
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In Alabamu Power, 852 F 2d at 1370-72, the Court atfirmed the ICC's decision not to
make a full retroactive adjustment to the RCAF index to correct a forccast error that dated back
10 the nception of the RCAF. Although the Court obscrved that the Petitioners' argument for
retroactive adjustment had "some force," 1d at 1371, 1t ultimately affirmed the agency because 1t
had engaged 1n a reasonable balancing of the equities by concluding that the harm to railroads
outweighed thc harm to shippers  Id  In this case, however, the equities clearty favor DuPont
becausc the Board's more precise CAPM WACC methodology protects DuPont [rom paying
unrcasonably high rates that otherwise would be considered reasonable under the former, and
less precise, cost of capital methodology that the Board 1tself acknowledged has "fallen into
disfavor " Changed Cost of Capual Methodvlogy, at 5 In contrast. CSXT has no scttled

expcctations bascd upon the current RSAM and R/VC>180 calculations

2. The Board is permitted to adjust prior year RSAM and R/VC>180
figures by CAPM.

CSXT incorrectly claims that use of the CAPM WACC methodology to recalculate past
RSAM and R/VC>180 figures would be an impernussible retroactive application of a new rule
CSXT Reply Ev at 30-31, citing Bowen v Georgetown Univ Hosp , 488 U S 204, 207 (1988)
The retroactive rulemaking referred 1o in Bowen, however, concerned the application of a new
rule o vested rights under the previous state of the law Jd (the court rejected an attempt to
apply a new rule retroactively to recoup monies paid out under the old rule) In contrast, CSXT
has no vested rights based upon cither the prior RSAM or cost-of-capital calculations The D.C
Circuit has distinguished Bowen on this very basis, holding that "[a] law 1s 'retroactive’ if 1t 'takes
away or impatrs vested rights acquired under existing law. or creates a new obligation, imposes a

new duty, or attaches a new disability in respect to transactions or considerations already past

Assoc of Accredued Cosmetology Schools v Alexander, 979 F 2d 859, 864 (D C Cir 1992),
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quoting Nelld v Dist of Columbia, 110 F 2d 246,254 (D C Cir 1940) Because none of these
things result from using the CAPM WACC mcthodology to recalculate past RSAM and
R/VC>180 benchmarks, such action would not constitute retroactive rulemaking

Furthermore, what CSXT claims the Board cannot do to the RSAM and R/VC>180
figures, the Board 1n fact already has done The Board adopted a new RSAM methodology 1n
Stmplified Standards, which 1t subsequently applied retroactively to the years 2002 to 2005, even
though the Board previously had calculated the RSAM for those years undcr a different
methodology Compare the decisions served on Dee 20, 2007 and Apnl 25, 2006 1n Rate
Guidelines—Non-Coal Proceedings, STB Ex Partc No 347 (Sub-No 2) What DuPont seeks 1s
much less intrusive becausc 1t does not scek 1o change the RSAM methodology at all Rather,
DuPont asks the Board to update 1ts cost-of-capital input to the RSAM mecthodology, by using
the most currcnt and precise cost of capial

Contrary to CSXT's claims, this would not "disrupt settted cxpectations and business
conduct and commercial decisions made several years ago 1n rehance on the Board's pubhshed
RSAM figures " CSXT Reply Ev at 30 The RSAM figurcs that DuPont seeks to update were
published only three months ago

CSXT's assertion that the Board would have to reopen settled decisions, 1f 1t applies the
CAPM WACC methodology 1n this casc, is absolutely wrong CSXT Reply Ev at 31, n 29
Whercas a settled decision 1s administratively final, this case 1s not  DuPont asks only that the
Board apply 1ts most current and precisc standards to determine the reasonablencss of CSXT's
rates in this pending case  The Board 1s under no obligation to reopen settled, administratively
[inal decistons that applied the old cost of capital methodology 1n place at the time those cases

were decided. See United States v Estate of Donnelly, 397 U S 286, 295-97 (1970) (Harlan, J ,
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concurring) (In the civil arca, a new decisional rule should not apply retroactively "when the
transaction is beyond challenge because the nights of the parties have been fixed by litigation
and havc become res yudicata "), quoled in, American Trucking Associations, Inc v Smuth, 496
U S. 167, 214-15 (1990) (Stevens, J , dissenting) (although dissenting in the result, this was the

majority opinion on the 1ssue of retroactivity, see id at 201 (Scala, J concurring in judgment))

3. Implementation of CAPM docs not constitute an impermissible
adjustment to URCS,

CSXT attempts 1o avoid application of the CAPM WACC methodology by calling it an
impermussible adjustment to URCS CSXT Reply Ev. at 38 But that is not what the Board
meant when 1t declared 1ts intention to use only unadjusted URCS to calculate the vanable cost
of the 1ssue and companson group movements The Board was addressing requests to make
"movement-specific” adjustments to URCS to substitute the cost of handling a specific
movement for the system average cost used by URCS  Siumplified Standards at 84, See also,
Major Issues in Rail Rate Cases, STB Ex Parte No 657 (Sub-No 1), slip op at 48 (served Oct
30, 2006) (movement-specific adjustments are "the use of vanable cost umts different from the
URCS system-widc average figurc ") The application of CAPM WACC 15 not a movemenit-
specific adjustment, 11 1s a “techmical correction” to an URCS input that 1s umformly applied to

the calculation of the URCS vanable cost for all movements

4. DuPont has conservatively understated the cffect of applying the
CAPM approach.

CSXT contends that the Board cannot apply the CAPM WACC methodology in this casc
because multiple other vanables and calculations would be affected by a switch to CAPM
WACC, for which DuPont has not made any adjustments CSXT Reply Ev at 34-37 These are
the recalculation of vanable costs for both the 1ssue and comparnison traffic, the re-identification

of traffic 1n the Waybill Sample with an R/VC>180, and the re-sclection of a comparable group
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from this revised R/VC>180 traffic. As CSX'T correctly observes, however, this "would require
usc of data and information the Board has held madmuissible for purposes of sclccting
comparison groups ” Id at 37. For that reason, DuPont did not calculate the impact ol the
CAPM WACC upon all of these other vanables But, by making only the changes that it
presented 1n 1ts Opening and Reply Evidence, DuPont took a conservative approach that
produces a higher maximum reasonable rate than a full approach would have produced

Although CSX'I correctly notes that the CAPM WACC may cause the R/VC ratios of the
companson groups 10 mcrease, /d at 35, CSX'T neglects to mention the countervailing cffects of
reducing the variable cost of the 1ssuc movements and increasing the amount of traffic with an
R/VC >180 The net effect of these changes inevitably produces a lower maximum rcasonable
rate than applying just the adjustments that DuPont has made.

To demonstrate this fact, DuPont witness Crowlcy has shown the other effects of
switching to the CAPM WACC and how they flow through 1o detcrmine the maximum
rcasonable rates lor the 1ssuec movements Crowley Reb V S at 22, Ex 'I'DC-27 In the DuPont
Opening and Reply Evidence. Mr Crowley only adjusted the CSXT RSAM and R/VC>180
benchmarks by re-costing the 2002-2005 Waybill Sample data to include the CAPM WACC
Now, m order to show thc CAPM WACC impact upon the other vanables identified by CSXT,
Mr Crowley has taken thc additional steps of using the CAPM WACC to recalculate the 1ssue
movement variable costs and revising the comparison group by applying the DuPont "final offer"
selcction critena to the revised universe of R/VC>180 traffic in the Waybill Sample

For the Niagara Falls Movement, the DuPont Reply Evidence, adjusted for the CAPM

WACC, produced a maximum R/VC of 269% and a maximum rate of $5361 84 The restated

34



PUBLIC VERSION

CAPM WACC procedure actually produces a lower maximum R/VC ratio of 266%'® and a
lower 1ssuc movement variable cost, which results in a lower maximum rate of $5,056 87
Crowley Reb V S, Ex TDC-27

For the Natrjum Movement, the DuPont Reply Evidence, adjusted for CAPM WACC,
produced a maximum R/VC of 306% and a maximum ratc of $5240 31 The restated CAPM
WACC procedure produces a shghtly higher maximum R/VC ratio of 307% that, when applied
to a lower 1ssue movement variable cost, results 1n a lower maximum rate of $5,020 83. /d

For the Camey's Point Movement. the DuPont Reply Evidence, adjusted for the CAPM
WACC. produced a maximum R/VC of 303% and a maximum ratc of $4462 13 The restated
CAPM WACC procedure produces a higher maximum R/VC ratio of 313% that, when applicd to
a lower 1ssue movement variable cost, results 1n a lower maximum rate of $4408 51

This proves that CSXT's critique of the DuPont application of the CAPM WACC
methodology 1s a red-herring The additional steps that DuPont did not take, because Simplified
Standards would not permit them, would produce a lower maximum reasonable ratc  DuPont 15
not asking the Board to prescribe that rate, but has mntroduced this information solely in responsc
to CSXT's charge that DuPont did not take these steps for result-oriented reasons CSX T Reply
Ev at36,n 34

B. DuPont Has Properly Applied An Efficiency Adjustment to the RSAM,

In 1ts Opening Evidence at 26-28, DuPont argued that the Board must apply an
"efficiency adjusted” RSAM 1n order to satisfy its statutory obligation to consider the Long-
Cannon factors The efticiency adjusted RSAM eliminates traffic being carmed at less than long-

run variable cost Bccause there no longer 1s significant cxcess capacity in the rail industry,

'* “The decrease 15 duc 1o the addition of movements to the comparison group that previously were below a R/VC
ratio of 180%, but now exceed 180% with the use of the CAPM WACC Crowley Reb VS at22,n 6
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DuPont argued that today, more than ever before, there 1s no reason for rail carriers to be
transporting commoditics at less than long-run variable cost

CSXT contends that the Board should reject an efficiency-adjusted RSAM as an "other
relevant factor" becausc the Board eliminated the RSAM "range” concept in Stmplified
Standards aficr no party objccted to 1ts proposal, CSXT Reply Ev. at 40-41 It 1s misleading to
claim that no party objected to ehmination of the cfficiency-adjustcd RSAM in Simplified
Standards The Board in fact proposed a new methodology for calculating thec RSAM that was
very diffcrent from its prior methodology, which had included the RSAM range Simplified
Standards (decision scrved July 28, 2006), pp 22-24 No party objected to ehimination of the
RSAM range as to that methodology. However, 1n the final Simplified Standards decision, at pp
19-20, the Board decided not to adopt that methodology, but instcad adopted an cntirely different
methodology from any that 11, or any commenting party, had proposed. The Board never offered
any party an opportunity to object to climination of the RSAM range as to the RSAM
methodology that 1t ultimately adopted

Although the Board recently rejected a petition for reconsideration of the efficiency-
adjusted RSAM in Simplified Standards (decision served March 19, 2008), the Board did so on
procedural, not substanuive. grounds Morcover, the Board noted that the petitioners "ask for
somcthing we have already granted Undecr the Three-Benchmark method, partics may submit
evidence of 'other relevant factors' to demonstrate that the maximum lawful rate should be higher
or lower, such as evidence 'that the railroads are not operating as cfTiciently as possible '
Sumplified Standards al 22 Id, shp op. at 13 Thus, the Board has not foreclosed the evidence
submitted by DuPont that CSXT 1s carrying traffic at less than long-run vaniable cost and that

such traffic should be excluded from the RSAM benchmark
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C. The Board Should Reject CSXT's RSAM Adjustment,
CSXT has 1dentified an alleged flaw 1n the Board's RSAM calculation that it attempts to

correct CSXT Op Ev at24-26 Because the RSAM revenuc shortfall 1s calculated afier all
taxes have been paid, CSXT claims that the revenue nceded to make up that shortfall also must
be calculated aficr taxes in order for CSXT to achieve revenue adequacy There are two
fundamental problems with CSXT's adjustment.

First, even if the Board accepts CSX'I"s contention that there 1s a flaw, CSXT erroncously
applics its statutory tax ratc, cven though its effcctive tax ratc was much lower 1n 2002-2005
DuPont Reply Ev. at 34-35. This causes CSXT 1o grossly overstate the amount ol revenuc
required to pay taxes on the revenue shortfall Although the proper tax rate to consider 1s
CSXT's marginal 1ax rate, that can only be determined from CSXT's actual tax returns. which
CSXT has dechined to put into ¢vidence 1n this procecding  Therefore, CSX'1's effective tax rate
1s the best and most reliable evidence

DuPont. however, docs not accept CSXT's claim that any adjustment to the RSAM 1s
required, because URCS overstates the tax component of vanable costs by using the statutory tax
rate. /d a1 35-36 This has resulted in URCS including taxes for CSXT that are several times
more than CSX1"s actual tax expensc. This overstates CSXT's vanable costs, which reduces the
Revenuc>)80 amount Thus. CSXT's revenue shortfall 1s already overstated

As this debatc has demonstrated, there are a multitude of countervailing factors that must
be considered before declanng the existence of a flaw 1n the RSAM methodology and precisely
how to lix such a flaw Indeed, thc Board reccived several rounds of comments in Stmplified
Standards without anyone 1dentifying this alleged flaw Therefore, the Board should not

determine the existence of a flaw within the narrow confines of this proceeding between just
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DuPont and CSXT Rather, the Board should apply the RSAM that it adopted after extensive
public notice and comment and direct CSXT to raise the alleged flaw 1n a petition to recopen

Simplified Standards

D. CSXT's "Market" Adjustment Is Neither Necessary Nor Appropriate.

CSXT wrongly attempts to adjust the revenues and costs of every comparison group
movement 1o 2007 "market" levels because the challenged rates were first published in 2007
CSXT Op Ev at 26-29 DuPont has objected to CSXT's adjustments as unnecessary and
inappropriate on three grounds

First, CSXT incorrectly assumes that the Board should evaluate rate reasonableness bascd
upon a static period 1n time, ¢ ¢ , a specific calendar year But, from the earhiest permutations of
the Three-Benchmark approach, the Board has strived to follow a multi-year approach that
smooths out market fluctuations over ume Because a rate prescription 1s for a five year period,
1t 1s important 1o prescribe a rate that is based neither upon the peak nor the trough of the
business cycle CSXT's "market” adjustments would undermine the Board's carefully considered
decision to use a 4-ycar average of all three benchmarks 1n order to smooth out the impact of
market fluctuations over imec when companing the R/VC ratios of the 1ssue traffic with a
comparison group DuPont Reply Ev at 37-39

Second, CSXT's adjustment methodology 1s far from objective Jd at 39-41 CSXT has
adjusted only the R/VC ratios of the companson group benchmark, without accounting for the
offsetting impact of those adjustments upon the RSAM and R/VC>180 benchmarks What we
arc left with arc companson movement R/VC ratios that nominally have been indexed to 2007
price levels, and RSAM and R/VC >180 ratios based on averages of 2002 to 2005 histornic rates

and costs This applcs-lo-oranges comparison would allow CSXT to apply a much higher R/VC

38



PUBLIC VERSION

ratio to DuPont than would be proper The Board rejected a similar proposal in Simplified
Standards, at pp 84-85, and it should do so again in this case

Third, CSXT has not demonstrated that 11s adjustments are nccessary to reflect changes in
the market DuPont Reply Lv. at 4142 CSX1's primary jusufication for 11s proposed
adjusiment 1s that total revenues for 1fs chemical group as a whole have increased since 2002
CSX'T's chemical group, however, covers a broad range of commodities, including sand, plastics,
petrolecum coke, LPG, soda ash and various TIH commoditics, that have nothing 1n common
other than being included 1n CSXT's chemical business group CSXT has not atiempted to
artribute its increcased revenucs to a more narrow group that includes the 1ssue commoditics
Neither has CSXT attempted to segregate fuel surcharges from its increased revenue, whichis a
sigmficant revenuc factor that 1s independent of the chemical transportation market

In order 10 show that indexing is not nccessary, DuPont Witness Crowley has developed
the range and average R/VC ratios of the DuPont "tinal offer" comparisen groups for each year
of the Waybill Sample from 2002 to 2005 Crowley Reb V S at 17-18 and Ex. TDC-25
Although the R/VC ratios cover a wide range, the annual averages fall within a much narrower
band Furthermore, the average R/VC ratios are higher 1n the earlier years than 1n the later years
This vahdates the Board's conclusion in Simplified Standards, pp 84-85, that no indexing of
rcvenues or variable costs 15 necessary, since the R/VC ratios will reflect the annual changes 1n

rcvenues and variable costs

VII. CALCULATION OF MAXIMUM R/VC RATIOS

DuPont has calculated the maximum R/VC ratio for cach 1ssuc movement 1n three ways
First, DuPont has applied the tormula in Simplified Standards 1o each of ns three "final offer”
comparison groups Second, Dupont has adjusted the result of the Board's formula. as desenbed

In its opening evidence, to account for the "Long-Cannon" factors in the statutc 49U S C
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10701(d}2)(A)<(C) Third. DuPont has recalculated the RSAM and R/VC > 180 benchmarks. as

described 1n 1ts opening evidence, to apply the Board's most current and accurate methodology

for calculating the cost of capital. DuPont has summarized these results in the chart below.

Maximum R/VC Ratios Based Upon DuPont "Final Offer" Comparison Groups

Niagara Falls Natrium Carncys Point
Movement Movement Movement

Maximum R/VC Ratio Based Upon 290% 330% 333%
Simplified Standards without "other

relevant factors"'®

Maximum R/VC Ratio Based Upon 272% 309% 306%
RSAM with efficicncy adjustment®

Maximum R/VC Ratio Based Upon 269% 306% 303%

New Cost of Capital Methodology2I

Vili. CONCLUSION

DuPont respectfully requests the Board 1o

(1)  find that the CSXT's common carrier rates applicable to the transportation of the

commodity between the origins and destinations named in the Complaint are unreasonable,

(2)  prescnbe just and rcasonablc rates for the future applicable 10 the rail

transportation of Dul’ont’s traffic, pursuant 10 49 U S C §§ 10704(a)(1} and 11701(a), and,

3) award DuPont rcparations, plus applicable interest, in accordance with49 U S C

§ 11704 for unlawful rates set by CSXT for the peniod beginming June 16, 2007 to the cffective

date of a decision by the Board prescribing just and reasonablc rates

® Crowley Reply V'S at 31, Table 5
* Crowley Reply V S at 46, l'able 6
2 Crowley Reply V'S at 48, Tuble 7
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Respectful)y submitted,
Nicholas J DiMichael
Jeffrey O Moreno
Karyn A Booth

Enc W Heyer
Thompson Hine LLP

1920 N St N.W., Suitc 800
Washington, D C. 20036

Attorneys for E 1 du Pont de Nemours and

Company
Apnl 4, 2008
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E1 DUPONT DE NEMOURS AND COMPANY
Complamant,
v Docket No 42100

CSX TRANSPORTATION, INC

Defendant.

S mt’ et v St N et gt g “omet “ewgt

REBUTTAL VERIFIED STATEMENT OF MARY PILEGGI
E 1 DUPONT DE NEMOURS AND COMPANY

[ My namc 1s Mary Pilcggi. 1 am the U S./Canada Regional Logistics Manager for E I
du Pont de Nemours and Company ("DuPont"or the "Company) in Wilmington, DLi I am the
same Mary Pileggi who submitted a Venfied Statement as part of the Opening Evidence filed by
DuPont 1n this proceeding on February 4, 2008 1 am submitting this Rebutial Verified
Statement 1n response to claims made CSX Transportation, Inc ("CSXT") in 1ts Reply Evidence
filed on March 5, 2008

2 1 was extremely disappointed to read the Reply Venfied Statement of CSXT Wiiness
Dean Piacente, in which Mr Piacente accuses DuPont of choosing 10 route hazardous matcnals
whercver DuPont wants them to go, no matter how dangerous the commodity or how great the
distance Based upon Mr Piacente's tesimony, CSXT asserts that DuPont 1s “shift[ing] the costs
of 1ts activity onto others, and thwarting CSXT's cfforts to discourage long hauls of chlorine and
other ultra-hazardous commodities." CSXT Reply Ev at 46

3 DuPont 1akes these accusations seriously Due to the hazardous nature of many of the

commoditics that DuPont produccs and uscs, safety 1s our highest priority. When 1t comes to



PUBLIC VERSION

safety. DuPont and its rail carriers must work together very closcly to attain a zero releasc
objective This means that, even though DuPont 1s at odds with CSXT on pricing, there must be
no disagreement on safety

4 DuPont and CSXT have worked 1ogether well 10 successfully achieve this objective
DuPont recently received CSXT's 2007 Chemacal Safety Excellence Award, because DuPont had
zero non-accidental relcases of any hazardous matenal 1n 2007 Mr Piacente himself presented
this award to DuPont  Therefore, DuPont 1s surprised by Mr Piacenie's accusations

5 Contrary to Mr. Piacente’s asserlions, distance is a very important consideration in all
DuPont decisions for sourcing chlonne and other TIH commoditics DuPont has made this such
an important factor because of its commutment to enhancing safety This 1s not the result of any
pricing incentives or disincentives imposed by CSXT or any other rail carrer.

6 For more details on the DuPont commitment to safety, 1 request that the Board also
read the Reply and Rebuttal Verified Statements of Michelle Moore and the Rebuttal Venfied
Statcment of Steve Thomas, both DuPont cmployees Each responds specifically to other serious
imaccuracies and misrepresentations in CSXT's evidence within their particular realm of
experience and expertise

7 Fally, CSXT's claim that ra1] shipments of chlorine from Natrium, WV to New
Johnsonville, 'IN are "insigmficant and transitory" 1s false In 2006 and 2007, DuPont tcndered
I’ cors of chlorine over this lanc, respectively  Although DuPont ships a much larger
volume of chlonne between these two points by barge, rail remains an integral and necessary
part of the supply chain because barges are not available at all times. and when available, they

arc incapablc ol handling all of the chlorine consumed by DuPont at New Johnsonville

! All shaded text 1s CONFIDENTIAL and HIGIHLY CONI IDENTIAL information that has been redacted from the
pubhc version of this pleading



VERIFICATION
STATE OF DELAWARE

)
)
CITY OF WILMINGTON )
I, Mary Pilegg:, venfy under penalty of perjury that I have read the foregomg Venfied
Statement of Mary Pilegg, that I know the contents thereof, and that the same arc true and

correct Further, I certify that I am qualified and authorized to file this statement

Executed on April 7, 2008 } (°
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E 1 DUPONT DE NEMOURS AND COMPANY ;
Complainant, ;

v % Docket No 42100
CSX TRANSPORTATION, INC. ;
Defendant ;
2

REBUITAL VERIFIED STATEMENT OF MICHEILLE MOORE
L1 DUPONT DI: NEMOURS AND COMPANY

1 My name 1s Michelle Moore 1 am an ixecutive Buyer for E 1 du Pont de Nemours
and Company ("DuPont") in Wilmington, DE I have been an employcc of DuPont since 1988
In am the same Michelle Moore who submitied a Verified Statement as part of the Reply
Evidence filed by DuPont 1n this proceeding on March 5, 2008 1 am submitting this Rebuttal
Venfied Statement 1n response to claims made CSX Transportation, Inc ("CSXT") in its Reply
Evidence filed on March 5, 2008

2 In my Reply Venfied Statement, I responded to CSXT's allegations that DuPont
purchases chlorine from the cheapest source without regard to the transportation nisks |
cxplained the key factors that DuPont considers when 1t sclects chlorinc suppliers Becausc all
chlorme 15 not alike, 1 noted that DuPont must certify a production facility for the quahty and
specifications that DuPont requires 1n each of 1ts production processes  In order to ensure a
rchable supply of chlorne at the quantities needed, DuPont attempts to qualify and use more
than one source for cach production factlity DuPont requires route risk assessments for the

transportation of all TTH commodities, including the sclection of the shortest route available



when that route poscs the lowcest overall nisk _
N ' s,
transportation nisk 1s 1n fact a major consideration 1n the supply sourcing decisions made by
DuPont

3 CSXT claims that 1ts new pricing paradigm is designed to discourage both
unnccessary and longer distance TIH shipments I seriously question CSXT's qualifications to
decide when a TIH shipment 1s unnccessary or when a shorter distance alternative 1s available

4. For example, with respect 1o chlorine, there are many factors that CSXT would have
to consider that are well beyond its ability and expertise  First, CSXT would have to know the
location of every source of chlorine. Sccond, CSXT would have to know the punity and
specifications of the chlonne produced at cach source and the processes 1n which 1t can be used
Third, CSXT would necd to know the total production capacity at each source and how much of
that capacity 1s available for sale Fourth, CSXT would need to know the total volume and
quality specifications of chlorine required by the end user

5 CSXT has mischaractenized the ra)l shipments of chlorine from Natrium, WV to New
Johnsonwille, TN as "transitory and insignificant " There will always be regular rail shipments of
chlorine to New Johnsonville, because both rail and barge arc required to cnsure that DuPont has
sufficicnt chlorninc available to meet 1ts nceds

6. CSXT wrongly claims that there 1s sufficient barge capacity to handle all of the

chlorine that DuPont purchascs from Natrium for use at New Johnsonville [N

' All shaded text 1s CONFIDENTIAL and HIGHLY CONT'IDENTIAL informauon that has been redacted from the
public version of this pleading




7 CSXT also incorrectly surmises that DuPont could purchase more chlorine by barge
and store it at New Johnsonville, in order to avoid rail transportation The fixed storage capacity
at New Johnsonville consists of |||} S}, 1nto which all chlorine 15 unloaded from
barges and rail cars From thosc tanks, the chlorine goes directly inio the production process
N DuPont must
continually refill those tanks from cither barge or rail throughout the day

8. This limited storage capacily is a major reason why rail remains an integral part of the
DuPont supply chain Since DuPont must continually refill these storage tanks, rail cars ensure

that there will always be a continuous supply of chlornine 1n between barge dehivenies



VERIFICATION
STATE OF DELAWARE )

)
CITY OF WILMINGTON )

I, Michelle Moore, verify under penalty of perjury that 1 have read the foregoing Reply
Venfied Statement ot Michelle Moore, that | know the contents thereof, and that the same are

truc and correct  Further, I certify that [ am qualificd and authonzed to file this statement

| ]
Executed on Apnl i, 2008 MM

Michelle Moore
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REBUTTAL VERIFIED STATEMENT OF STEVI: THHIOMAS
E I DUPONT DE NEMOURS AND COMPANY

I. My name 1s Steve Thomas. Iam the Global Business Manager — Titanium
Intermediates for DuPont Titanmum Technologics, a business unit of E 1. du Pont de Nemours
and Company ("DuPont") in Wilmington, DE | have been an employee of DuPont since 1983
In my current position, I am responsible for the global sales and marketing of titanium
tetrachloride, a TIH commodity [ am submitting this Venfied Statement to correct numerous
iaccurate claims and asscrtions of fact made by CSX I'ransportation, Inc ("CSXT") about the
production of titanium tetrachlonde at New Johnsonville

2. Through Mr Piacente, CSXT accuses DuPont of shipping its hazardous materials
products without regard to danger or distance To support this very serious accusation, Mr
Piacente cites the production of titanium tetrachloride by DuPont at New Johnsonville as an
cxample Specifically, he alleges that DuPont 1s expanding 1ts New Johnsonville plant to
manufacture titanium tetrachloride for usc at a new paint manufactunng facility in Utah that will
require a rail movement of over 1000 miles But, Mr Piacente gets hus facts completely wrong

at even the most basic levels
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3 First, DuPont 1s not expanding 1ts Ncw Johnsonville facility to manufacture
ttanium tetrachloride  DuPont already produccs titanmium tetrachlonde at New Johnsonville and
has done so for nearly 50 years At New Johnsonville, DuPont produces titanium dioxide.
Tilanium tetrachlondc 1s an intermediate n the production of titamum dioxide. DuPont 15
nstalling purification facilities to purify its current titanium tetrachloride production for use in
titanium metal production.

4, This brings me to Mr Piacenic's second gross inaccuracy DuPont 1s not shipping
titantum tetrachloride to Utah for use in a paint manufacturing facility The Utah facility wll
produce titanium sponge, which 1s the basic starting matcrial for producing utanium metal
Titanium metal 1s a vital strategic matenal used in military and aerospace applications, among
others Currently, there arc only two sigmficant facilities tha produce titamum sponge in the
entire country and they are located 1n Nevada and Oregon  DuPont will be shipping titantum
tetrachlonde to a third facility under construction in Utah Contrary to statements made by
CSXT, howgver, the Utah facility will not be owned or operated by DuPont.

5 Titamum tetrachloride 1s safely transported by rail car today DuPont will ship
the titanium tetrachlonide from New Johnsonville to 1ts customer in Utah 1n rail cars that mect or
exceed US DOT packaging requirements 1n order to provide a high level of safety and
protection 1o the publc

6. DuPont has a long history of focusing on the safcty of its employees, customers,
and the gencral public, dating back to its beginnings as a produccr of gunpowder Fora
description of the factors that DuPont considers and the steps that DuPont takes 1n order to
minimize hazardous materal transportation nsks, please read the Reply and Rebuttal Venfied

Statements of Michelle Moore, another DuPont employee
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. INTRODUCTION

My name 1s Thomas D Crowley [ am the same Thomas D Crowley who filed venfied
statements in s proceeding on | ebruary 4 2008 ( Opening VS™and March § 2008 ( Reply VS8™)
on behall ol L 1 duPont de Nemours and Company ( 'DuPont ) My qualhificauuns and expenence

are attached to my Opeming VS as 1 xhibit_(1DC-1)

DuPont s 1eguesting that the Sut lace Transportation Board (S I'B™) presernibe reasonable rates,
sersice lerms and jeparations associated with the transportation of chlorine ya CSX I'ransportation,

InL ¢ CSN Ty tor the tollowing thiee (3) movements

I Niagata Falls NY 0 New Johnsonville. I'N ( ‘Niagaa Falls Movement™ ).
2 Natnum WV to New Johnsonville, TN ("Natrium Movement 7). and

-

i Niagara Falls NY to Carneys Point, NJ (“Carneys Point Movement™)

In ny Openmg VS [ apphed the S1TB S procedures tor the Three-Benchmark Methodology

speetlicd i the STR™S Seprember 5 2007 decision in 'y Parte No 646 (Sub-No 1) Sumplified

Standep ey for Rend Rete Ceoes (“Sumphfied Stundmds ) and provided the tollowing information in

suppuit of DuPont » teuiest

I Theevenue / vanable cost ( *R/VETY 1atio for each of the 1ssue movements.

14

I he selection of comparable CSXT mos ements from the STB s Unmashed Confidential
War bill Sample ("Wayhill Sample™ tor CSX 1 for each year 2002 through 2005

FI

The upper boundary of the R/VC 1atio for the comparable group (referred to as the
Mavimum R/VC Ratio ) lor each of the issue movements tollowing the STB's
procedutes specified in Simplified Standards,



4 The idenutication and quanulicauon of other relesant tactois, and

3 Theehet o which DuPont 1s entatled lor cach 1ssue movement

Simultaneous wath the filing of DuPont’s Opeming evidence on Februawy 4 2008, CSXT filed
its Opeming evidence in this proceeding  In my Reply VS 1 enugued and responded to CSXT's
Opeming evidence and invorporated revisions to the analyses included i my Opening VS My Reply

VS included the “Fmal Offer’ comparable gioups lor cach 1ssue movement ¢

simultaneous with the filing ol DuPont’s Reply evidence on March 5. 2008, CSXT filed 1ts
Reply evidence m this proceeding with its “Final Olfer™ comparable groups for cach of the issue

movemenis

In my Rebunal venfied statement ¢ "Rebuttal V&) 1 iespond 10 (SXT s Reply evidence
citicisis olmy Opemng VS and provide aentique of CSX 1 s Reply evidence analyses and 1esults

M1 Rebuttal V'S is symitianized under the tollowing headimgs

I1 Vanable C osts and R/VC Ratios for the Issue Vovements
Il Compatable Group delection
IV Other Relevant Factors

V  Rehel Ton DuPont

1 g Rephv v Eslibat (11DC-16) Ladibat_( 11DC-17) and Cxlubi ¢ 1DC-18)



11 VARIABLE COSTS AND R/VC
RATIOS FOR THE ISSUE MOVEMENTS

As discussed i my Reply VS at pages 3 through 7. CSXT and DuPont agreed on the rates for
the 1»sue movements but disagreed on the vanable costs [ idenufied two dilterences hetween
DuPont sand CSX I s Opening es idence calculaton of vanable costs and explained why CSX I was
meonect n bath mstances

In ns Reply evidence CSXI1 did not addiess diflerences sn the parties vanable cost
calculations  The coneet varable costs and RV ratios lor the 1ssue movements are shown in

Lables 3 and 4. 1espeetinels. in my Reply VS
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. COMPARABLE GROUP SELECTION

The S 1B s decivion i Sumphitied Standards specified the procedures 1o develop the Maximum
RVC Ratio for the issue movements using the Thiee Benchmark Methodology  The primary
component of the specitied procedures 1s the selection of the comparable group for the ssuc
moverment ds 1t fomms the basis lor all subsequent caleulations  Fach party selects 1t ininal
campatable group tor the ivsue movement and submuts it in simultaneous opening evidence lilings
After 1ev iewing the other party’s opening evidence. cach party has the option to make modifications
to 1ts imial comparable group but 1s 1estireted to the universe of moy ements submitted 0 opening.
e b the combination of movements submutted by both parties On Rephy cach party must submit
s linal oler  companable group lor the ssue movenent without the benefit ol evaluating
cribicisms from the other party - On Rebuttal. cach party may critique the other party s “final offer

compeiable group

In my Opemng VS 1 presented three comparable groups 1 e . one tor each issue movement In
my Reply VN | enitiqued CSX1 s single comparable group that it filed lor all three of the 1ssue
morvements 1 also moditied my thiee comparable grovps based on CSX7 s Opening evidence  In
its Reply CSX T entigqued my openimg comparable groups and revised its openig single comparable
group by adopting some of DuPont’s selection eniterta and deyeloping a separate comparable group
foreachissue movement My teview of € SX s Reply evidence and my discussion of the remaimning
ditferences in the compatable movement selection eritenta are summanzed below under the

lollowing topics

A\ Companson ol Camparable Groups



B Ditterences in Selecuon Catena

A, COMPARISON OF
COMPARABLE GROUPS

Inmy Opening VS T mcluded three separate compaiable groups. one for each 1ssue movement
In 115 Opening evidence CSX included only one comparable group and uscd 1t for all three 1ssue
morements Inmy Reply VS at pages 10 thiough 26. | compared the respective initial comparable
groups and developed the “final ofter " comparable groups for cach 1ssue movement In CSXT's
Reply evidence at pages 10 though 26 € SX I addiessed the ditterences between the parties” mual
compatable goups agreed that o separate comparable group was needed tun cach 1ssue movement
and deseloped it final otfer” compatable groups o1 the 1ssue movements  In this Rebuttal, | have
dereloped acomparson ol CSXT s finaloller comparable groups to each vl the three " final ofTer™

romparable gtoups from my Reply VS

Fxibi _tTDC-21) compares my Reply comparable group for the Niagara Falls Movement to
the Reply compatable group presented by CSX T Fxhibit_(TDC-21) 15 broken mito two sections
[ he {Tist section lists the mavements in niy Reply VS comparable group C DuPont Secuion™p These
movements aie color-coded W dentiy whether o not they were included in CSXT's comparable
goup  Movements shaded in blue weie included in CSX 17 Reply comparable graup  Movements
shaded invellow were not included i CHX1s Reply comparable group  For the yellow-shaded
movements | identified one or moie ot the lollowing reasons as to why that particular movement
was nul included 10 CSN I s comparable group based on CSX 17s Reply deseription ol its selection
ciiela

1 The STCC was viher than 2812815



-

2 The miscellaneous charges were zero, and/or

3 It was wennfied as an 1ssue movement

I he applicable teasonts) ko exelusion from CAX 17 Reply comparable group isfare identilied by
numbers 1 thiough 3 (conesponding to the above thice 1easons) which were placed to the left of each

vellow-shaded mosement on Exhibit_( 1DC-21)

I he second section of Fxhibit_( FDC-21} hists the movements in CSXT s Reply comparable
group and compates them to the comparable group | submitted in Reply for the Niagara Falls
Movement (" CSX | Sceton™) CSX1s movements are color-coded to idenufy whether o1 not they
were ircluded momy Reply compatable group Movements shaded s blue were included 1in my
Reply comparable group = Moy ements shaded 1n green were not mcluded in my Reply comparable
group  Por the meen-shaded movements, 1 idenufied that the only reason why that particular
movement was not included in my Reply comparable group was that the miles for the movement
lell outside the nuleage 1ange speeilied m my selection ertenia, 1¢ . outside H- 150 miles of the

unles 1o the issue moyement 10unded 1o the nearest 50-mule metement

I xhibu_t 1 DC-22)contains the same compainsons for the Natrium Movement Exhibit_( 1DC-
23) contains the same comparisons tor the Carney s Point Mevement - My discussion of the reasons
lo1 the diffeiences between CSXT s Repls comparable groups and my Reply compaiable groups for

each 1ssue movement 1s contiuned in the following section

S These aze the same movements shaded 11 bl m the DuPont Section ol Lyhibi (TRC-21)



B. DIFFERENCES IN
SELECTION CRITERIA

In my Opening VS, at papes 8 through 10, T explamed how [ selected the comparable
mos ements from the STB s Waybill Samples for 2002 thiough 20085 1o develop comparable groups
for each ol the thiee 1ssue movements At pages 18 through 24 of is Opening {iling. CSXT
explamed how 1 selected the single comparable group that it applied to all three movements at 1ssue
At pages 12 thiough 23 of my Reply VS, T ennqued the differences between the respective parties”

Openig compaable gioups At pages 10 through 23 ol its Reply evidence CSXT did the same

The comparison of the Reply comparable groups subnitted by DuPont and ( SXT discussed
Above identified only tow iemaming differences i selection enitena My diseussion of these

difterences 1s contained under the tollowing headings

I Comparahle $1CC’s
2 Nbseellanceous Chages

Jsstie Movements

FX)

4 Length of Haul

3 Summaty

1. Comparable STCC"s
Oae ol the compaable group selection eniteri identified at pape 8 m my Opemng VS was that

the commodity hud 1o be elassified as a 11 because the issue movements ot chlonine are classified



as TIH  Tlhis enitena was based on the special handhing requnements tor 11H commodities when

moved by 1alioad

In Opening CSXT 1estiicted ity comparable pioup to a single HI commodity. 1 ¢ . chlorine,
STCC 2812815 and presented tw o explanations as o why anhy drous ammonia movemenis and other

I TH moyements e not compaiable 1o the 1ssue chlonne moyements

Inmy Reply VS at pages 14 thiough 16 [ responded 10 CSX 1 s explanations. demonstrated
why they were imvahd and showed why anhydious ammoma and other TIH movements are
vcampaiable to the issue chlonne movements — Inmy Reply VS, my comparable groups lor ¢ach of
the three ssue mosements continued 1o melwde 1111 movements rather thar just chlonne

mosvements

In s Reply at pages 135 through 19 CSX 1 continued to restuict its comparable groups 10 only
vhlorine movements and oftered sey eral additional 1easons why the iclusion of movements other

than chlorine 1s impropet  Each of CSXT s reasons put forth in Reply (s discussed below

st CSY 1 elaims that the I Classilication 1s not a matheting classitfication and relates only
o the harzardous nutee of the commaodiiy - All TTIH movements are handled in the same manner by
CSX | due wo then hazardous nature which niakes them comparable from a transportation standpoint
CSX s position in this proccedimg s that the risk associated with transporting chlorme 15 so great

that C SN T s pricmg s services ma manne 1o discowage shippers from mosingiton C8X 1 This



9.

tish 1s the same ton all 1HH commodities so it stands to 1eason that CSX | s pricing policy would be

the same for all 1TH commodities meanmg that they are comparable

Second, CSX | ams that anhy drous ammuoma and chlonine are used in different products and
have diticient values I nd use ot the product and product value aic not cited among the stems that
dive CSXI pricing that ae Tisted on page 22 of Appendix 4 1o CSXT s Opening evidence
However 1ish s bisted as an stem that dinves CSX T pricing and that rish 1s the same for all 1111

comnuodities

Thud CSXT clatms that theie wie more viable transportation oplions o anhydrous ammonia
than tor chlorine and this heeps the rates down - On the one hand. CSX T 1s chuming that it decreases
1ates for anhs dious aminonia because 1t fees competition lhom other modes ol transportation while
on the other hand CSNT s claimming that it s increasing rates for THI commadities to discourage
fong haul transpottauon and reduce CSXT s sk CSX T wannot have it both ways  Competition
tfrom other modes ot transpoitation would not constram CSXT rates because CSXT wants the TIH

commodities o move via other modes of transportation

Fourth CSXI claims that chlorine and anhydrous ammoma are not included in the same
hustness group tor matheting as cldortne s handled by Chemicals and anhydrous ammonra 1s
handled by Phosphates and | ertithzers CSXT s website shows a Business Group for Chenncals and

Fertihizer and CSN T soitness Dean Pacente s the Vice Presidemt -~ Chemicals and Tertilizers

- CSA L Opemng evadence Appeichiy $ s a € SX ] marketng presentation that outhnes regunements to jeduce the
nish 10 CSY T s finarwees and reputation associated with all THH commodities, not pust chloime
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Filth ¢ SXT claoms that chlonine and anhydrous ammonia are not comparable because revenues
for chlenne movements are 30% hgher than for aphvdious ammonma movements  Simplilied
Standards 1ehes on compansons of R/VC ratios not revenue levels  The purpose of the Three
Benchmark Methoadology is 1o idennly the R/VC 1atios Jor comparable mosements. not idenni by the
RVC 1atios ol movements with simlar ievenue per car - CSXT used an index for the Waybill
Sample 1evenues? based on the rev enue per ear tor chemical movements including both chlorme and

anhydrous ammonia (as well as other HH commodities)

Pialls. CSXT attempls o disparage the inclusion of sumilar TIH commodities in my
compatable groups by statng that Chloropienn (§1CC 2818830) and Nitne Acid (STCC 2819215)
were esdduded and thetelore Dulont did not lfollow its own selection enteria A eview of the
reconds in the Way hill Sample revealed that including these S 1CC s applied to DuPont’s Reply
selecuon wiitetta would have added () one (1} movement to the twenty-eight (28) comparable
movements tor the Niagara Falls Movement. (b) tour (4) movements w0 the mnety-nine (99)
compatable movements tor the Natnum Movement, and (¢) three (3) movements to the one hundred
sty -nine [ 169) comparable mosements lor the Carneys Point Movement L he melusion ot these
very few movements would have hittle 1t any  impact on the Masimum R/VC Raue for each

comparable group

Based on the mlonmaton contained above and 1in my Reply VS, 1IH movements are

compatable to the 1ssue chlorme movements and should be included 1n the comparable groups

T Asdrseussed s Reply VS ar pugues 37 through 44 and subsequends in this Rebuttal VS CSXT s indevang of
tevennes m the Warlnll Sample 15 erioneous and impropa



2, Misecllaneous Charges

At page 190l 1its Reply CSX1 clums it appropriatels hinuted 1ts comparison groups to only
those movements lor which CSXT apphied a fuel surcharpe ™ while DulPont did not apply this
hmitation (SN uses the Miscellaneous Charges field m the Wayhll Sample as the sdentifier as

to whether or not a mesement was assessed a tuel surcharge

Flhis fuel sielinge issue was addiessed af pages 16 through 18 of my Reply VS and CSXT

121585 N pew arguments in its Rephy

L st CSXT provided no evidenee ot a Jmk between Juel surcharges and miscellancous charpes
1eported 0 the Waybill Sample  The Wayhill Sample User Guide provided by the STB along with
the Wasvtil) Sample defines Miscellaneous Charges as 1 he total of all miscellancous charges,
excluding nansitand freight revenue chatges.slwwnindollars * The defimtion clearly encompasses

more than luel stnchaige 1evenues

Second CSX 1 did not provide any evadence that it 1eports tuel charges separately 1n the
miscellancous charges ficld of the Waybtll Sample or that fuel surcharges are the only monies

reponted i the miseellanceous chages tiekd

Fastly CSXT attempted o qustify its exclusion of moyvements with no miscellaneous charges.
which € SX | equates o tue! surcharges by stating that tucl prices have neinlv tripled from January

2002 o Yanuars 2008 and more than doubled {rom lanuary 2002 10 December 2005, the time penod
y pe



corvered by the Winhill Sample = CSXT gives the impression that 1t was not compensated for
mereasing {uel prices i there was no luel surcharge shown tora movement  Even assuming that the
miscelhaneous chinges did reflect fuel surcharges the lack ol muscellaneous charges does not mean

that (5N was not compensated ton ineieasing tuel prices

I'shibit {TDC-13) tomy Reply VS contained a comparison of the increase inthe EIAU S
No 2 Diesel tued prce eited by CSX 1 and the tuel component ot the Rarl Cost Adjustment Factor
CROCALT) used to adjust 1ates 1o il vatfic - As shown in Reply Exhibi_(1DC-13). the tuel
vompotient ol the RCAF mereased at a 1aster rate than EIAs U'S No 2 Diesel price  Specilically.
the luel camponent ol the RCAF nearly quadiupled from 1Q02 to 1Q08 and more than tipled from
1Q02 10 4Q03  Exen it there was no separate fuel charge. the rate adjustment mechanism. e g . the

RCAL was captuning the nerease in CSXT's fuel pnces

| o the above reasons C8XT s exclusion afcomparable moyements simply on the basis of zero

miscelluneous charges s improper

3. Issue Moy ements

Although not discussed in CSX 1 s Reply evidence. there 1 a ditference between the parties on
the methodology used w enelude 1ssue movements flom the comparable groups for the Natnum and
Carneys Point Movements  Speaifically CSXT excluded mosements between Natrium and New
lohnsonville from the Niagia ©alls w Carnexs Point comparable group and excluded movements

hetween Niagra Falls and Camneys Point from the Natrium to New Johnsonville comparable group

2 Suu teanote F7 on page 21 of CSY 1S Opepmyg evidenee



As discussed in my Reply VS, al pages 13 through 14, 1 excluded the 1ssue movements irom
the compamable woups separately lor cach issue movement  Stated ditferently. in my final
comparable group for the Nagara Falls Movement included in Reply. | excluded all Niagaia Falls
10 New Johnsony ille moy ements from the comparable gioup bat included any movements between
Natrium and New Tohnsonville or Niagara Falls o Carneys Point as these twa latter movements are
10t 1ssue menements fon purposes of the Niagata | alls Movement | excluded the 1ssue movements

tor the Natium Moyvement and the Carmeys Point Movement in the same manner

¢ SN s methodology lor excluding issue movements i impoper

4. Length of Haul

In my Opening VS at page 9 | explamned that one of my selection eritena for comparable
morenents was loaded nules within a 1ange ol plus or minus 150 mules ot the 1ssue movement
loaded mules tounded o the neatest 30 nules Thas resulted m muleage ranges of 750 1o 1,050 miles
ton the Naagara | alls Mosement, 330-850 mules for the Natnum Movement and 450-750 miles for
the Carnexs Pownt Movement  In my Reply VS, | continued to iely on these mile ranges when

selecting my * linal oifer * compatable groups tor cach 1ssue movement

In Opeming CSX 1S selection entenia was much broader 1e . CSX1 included movements 1n
the compaiable group with nuleages as low as 211 miles and as high as 1.576 miles CSXT's broad

mileage 1ange was witigqued at pages 22 through 23 of my Reply VS
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I Reply OSXU accepted the nuleage range of plus or mnus 150 nules but applied 1t
meorieetly  CSX T attempts to justfy its misappheation by clming that DuPont committed two
cirors 10 1s mideage selection  Fust. CSXT takes 1ssue with the rounding of the 1ssue movement
miles w the nearest 30-mule increment pior e the apphicaton of the plus o minus 150 mile 1ange
Second CSX disagrees with the psue movement miles used by DuPont  As explamed below,

nerther of these ditlerences are erons

DuPont s rounding ol the issue miles to the nearest 30-nule increment was the cnitena selected
10 1dentily comparable movements i the Waybill Sample  There was no intention to idenuty more
~horter or more longer movements as CSX 1 seems to infer i 1ts discussion at page 22 of its Reply

evidency

To test the nopact of DuPont s 30-mtle rounding critena. 1 used the uninerse of comparable
movements selected by each party in Opening and applied the selection entena | used m Reply for
the selection ot the final ofter companable groups changimg only the mileage 1ange to plus o minus
150 mules of the ssue movement nules as calculated by DulPont  The result. shown n
Exhuibit_(TDC-24) s that the rounding of the issue miles has very hittle impact on the compurable
group und the resulting Manimum R:VC Ratio Specifically. for the Nragaia Falls Movement, the
number of comparable movements decieases from 2810 25 and the Maximum R/VC Ratio incicases
fiom 200% 1 297% | o the Natum Movement, the number of comparable movements increases
hom Y9 (o 100 and the Maximum R VO Rato ineseases trom 330%t0 331% 1 or the Carneys Point
Movement the number ot comparable movements decreases from 169 to 166 and the Maximum

R/VC Rauo decreases from 326% 10 321%  Stated dillerently. the impact of rounding the 1ssue



moyement miles has vintally no impact on the comparable groups and the Maximum R/VC Ratios
and causes the 1esults o both merease and decrease demonstrating that there 13 no bias in the

1ounding

€ SXT s disagreement with DuPont’s issie movement miles used 1o determine the starting point
for the mileage range has no ment  As | expliied a1 pages 3 through 6 of my Reply VS CSX11
mmproperly 1eled on miles from internal data prolibited by the STB - DuPont properly relied on
miles ohtained hom the same soutce used to develop the miles tor the movements 1 the Wayhill

Sample

5. Summarnry

CSX T has miproperly and unreasonably narrowed the compaiable gioups by restricting the
movements to only chlonme as LT mosements are clealy compuarable  CSXT has also impioperly
and unieasonably nanowed the compaiable groups by including only those movements with
miscellancous changes greater than ze10 - CSXT has improperly excluded comparable movements
under the guise ol issue movements  Dinally CSX1 has improperly apphed the mileage range by
relying on miles developed using inlormation that the 5 1B has prohibited l1om these proceedings

DuPont’s compaiable groups should be accepted by the S 1B
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1IV. OTHER RELEVANT FACTORS
In this section of my Rebuttal VS, T respond e CSXT s Reply evidence pertaintog to the other
elevam factons included by CSXT  Then. | respond to CSXF's Reply evidence enticism of
DulPont ~ othar 1elevant factors These discussions are contauned below under the following

headmgs

v COSYI s Oiher Relevant 1 actors

B DuPont «~ Other Relevant Factors

A. CSY1'S OTHER RELEVANT FACTORS

A diseusston ol CSXT s other relevant factors addiesses the two factors developed by CSXT
m s evidence 1e (1 anadjustment to RSAM Ratio. and (2) indexing of Wuybill Sample vaniable

vosts and tevenues

1. Adjustment to
RSAM Ratio
In o Reply VS at pages 32 thiough 37 | evplamed why CSX1 7 adjustment to the RSAM
Ratio tor an alleged fuluie o include tases was impraper and erronecus  In its Reply evidence. at
page 29 CSX teters o this cotrecuon as simply a - technical correction ™ and claims that 1t s
ditferent trom the  arganie change to the RSAM proposed by DuPont © CSX TN otlers no support for
its contention that the S B erred 10 Simphfied Standards  CSXT s adjustment should be rejected

by the S T
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2. Indexing of Way bill Sample
Vanable Costs and Revenues

Inmy Reply VS ot pages 37 through 44 [ explained why CSX'17s mdexing of Way bill Sample

variable costs and 1evenues was improper. unsuppuerted and unnecessary

In s Reply. at pages 25 through 27 CSX 1 continues 1o assert that the 2002 10 2005 revenue
and vartable cost data fo the comparable group ftom the Waybill Sample provides an inconsistent
campartson for exaluating the R/VC 1atios of the challenged rates and must be indexed to0 2007 In
suppurt ol its posstion CSX T inelwdes a table showing the chunges in average revenue per carload

lor chenucals and chlonne natfic ¢SX 17 companison 1s irrelevant

[he purpose of Sumphtied Standads 18 to deternuine the reasonable 1ate for the 1ssue traffic
based vn the R VC 1atios of compaiable movements  Simplified Standards does not base this
deternunation on 1evenue alone CSX 1 s analysis only reflects one of the two components of the

R/VC 1atie ¢ the 1evenue compuonent

o demomstiate that indexmg is not iequueed. | developed the range and average R/V( ratios
for the compaiable movements mcluded in DuPont’s “final ofter " compaiable groups included in

my Reply VS The results of this analysis are shown on | xiibit_( IDC-25)

Ladubat_ [ DC-25)shows that the RV 1atios for the comparable movements over the four-vear
peuod of 2002-2008 covet a wide tange cach year but the amnual averages aie within a much
natrowet band  Lahibu_(TDC-25) also shows that the R/VC ratios are higher mr the earhier years
This supports the S18 s posiuon at pages 84-85 of Sumphiied Standards that no indexing of

1y enues o varkable costs 1s necessary as the RV ratios will reflect the annual changes in revenues
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and vanable costs Applying CSXT s indesing methodology to the revenues and varsable costs will
artificially mciease the RVE ratios of the comparable movements as shown by the ligh R/VC 1auos

presented 1n CSX 7w evidencee

B. DUPONT'S OTHER
RELEVANT FACTORS

Inmy Opening V& Lincluded two other reley ant faciors and quantified then applivation on the
calculation ol the Maximum RV C Ratio fon the issue movements  In my Reply VS 1 performed
the same analyvses applied 10 the  (inal otfer™ comparable groups lor cach issue movement  In its
Reply. € SX 1 entticrzed the two other ielevant factors presented mmy testimony CSX s enticisms
and my 1esponses are discussed undet the tollowing topies

1 STB ~ RSAM Ratio Adjusted tor kfliciency

2 SIS RSAM and RV, Rauos Adpasted for the STBs New Cost of Capual

Methodology

1. STB' RSAM Ratio
Adjusted for Efficicney

At pages 11-12 of my Opentng VS | desenbed the methodology 1 used 10 adjust the S1B%s
RSAM tor etficiency | used that same methodology in my Reply VS

In its Rephy  at pages 39 through 41, CSX T dJamed that DuPont™s RSAM ratio adjusted for
etficienas should beiejected by the S I3 The | ong-Cannon  tactors address the amount of traffic
transported by arahioad (a) at revenues that do not cover costs and (b) at revenues that contribute

anls maigmalls 1o lised cost Simphified Standards allows a party to introduce evidence on other
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1elevant factors includmg that the detendant railtoad 1s not vperaung as efficiently as it ecould My

elliviency adjustment addresses these Long Cannon concerns

My adjustment 1o the RSAM 14t by excluding mosements with a R/VC rauo less that 1 0
satisfies both of these objectnes  First. it ehmmates the inefliciency o CSXT handhng traffic that
does nat eover 1ts cost or contisbutes only margimally o fixed costs  Second 1t sausfies the other
1eleyant lactors compuonent of Simphiied Standards as | have quanulicd the impact on the calculation

ol the manimum R VO ranos for the issue movements

2. STB’s RSAM and RWVC,,,,
Ratios Adjusted for the STB's
New Cost of Capital Methodolo
Atpages 13-15 ol my Opening VS [ desenbed the methodology | used 1o incorporate the STR™s
lanuary 17 2008 decision m Ex Parte No 664 Aethodology 1o be Employ ed in Determining the
Renliowed Indintry v Cost of Capited { Cost of Capnial™) to1eplace its single-stage Discounted Cash

Tow ¢ DCT ymoedel with a Capital Asset Pricing Model ("CAPM *) to determine the cost ol equity

component i the cost of camtal caleulation | used that same methedology in my Reply VS

In 1ts Reply. at pages 29 through 38, CSAT put torth several reasons why DuPont’s adjustment
should not be accepted by the ST Betore | discuss the reasons why | behieve CSX71s position
should be cjected 1 will simmarize the return on equity impheit in the line-haul rates that CSXT s
vvidence sugpests should be charged to move the 1ssue trallic  Table 1 below compares the 1eturn
on equity e luded in the 2005 € APM WACC to the retuin on equity included n the 1ate levels

suggested by CSX 1 s evidence on pre-tax and after-tax bases
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Table 1
Camparnon Of Return On Eequnty
Calculate By STB To Return On Fguty

Implicat In The Rate Les els Suggested By CSXT

Return Qn Equity

llem After-1ax Ire-Tax
th 12) N
1 STR 2005 CAPM WACC 8 4% 12 9°%%
2 Nugra Lall Movement 99 §% 141 79%
3 Natium Movemend 118 6%n 168 4%
4 Carmess Point Movement 117 4"y 166 77y

Sowive Lahtbnn (TDC-20)

[alMe 1 demonstiates that the return on eguiny imphicit in the rate levels suggested by C8X1's

evidence ate many multiples gicater than the S 1B 2005 CAPM WACC return on equity

[ will now addiess CSX ] s eniigue of DuPont™s cost of eapital other relevant tactor

I nst, CSX T states that the S 1B does not and should not, 1etroactively apply methodoelogy
changes and cites several proceedings i support of 1ts position  CSX 1 s 1gnoning one very
impoiiant consideration 1 the RSAM calculation 1s based on o mulu-year average It would be
imptoper and inconeet to adjust the caleulation lon the CAPM cost ol capital in one year and then

average it with other vears where the adjustment 1s not made



Second  CSNT claims that this proceeding 15 not the proper fotum for a ~far-1icaching™
ictioactine change  CSXT states that the curtent RSAM methodology was developed as a product
of muluple agency proceedings over several years  (CSXT s objection 15 a double standard  The
incorposation of the change 1o the cost ol capital which the S TB has appioved 1s nothing more than
G4 teehnieal conection ™ to use CSX s termunology  The STB has the data and programs n place
(o substitute the CAPM cost of capital into its URCS progiam to develop ievised URCS formulas
to1 the 2002-2005 ume penod and then apply the revised HRCOS Tormulas to the movements m the
Wayvhill Sample the develop the vanable costs for each movement  Once this has been completed,

the selection process and Maximum R/VC Rato caleulations follow the procedures outhine in

Simphitied Standardsy

Thud CSXT clamms that adjusuing jor the CAPM cost of capital would add complexity, cost
and delay w these proceedings s 1s only parbially tiue  There has been some degree of
complenity and cost added because DuPont 1ather than the $IB - has made the calculations 1o
substitute the C APM cost of caprial inte the LRCS and Wayiill Sample process  However, this
complenity and cost will disappear m [uture proceedings once the STB pertorms these calculations
and distnbutes the 1es ised LIRCS and Wy bill Sample to the parties to these types of disputes As
lordelay . C SX | 1 misguided because the schedule tor the instant proceeding has not been modified

lor this 1ssue

Fouwth ¢SXT clamms that DuPont taled to make other necessary adjpustiments to tully reflect
the impact of the CAPM cost ot capital - Speeifically DuPont did not re-cost the comparable group

movements of the 1ssue mosements using the CAPM cost of capital CSX poes on 1o say that the
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compdi able group should be 1e-seleeted based on the 1evised R/VC rauos that would result from the

ey ised vanable costs using the C APV cost of capnai

CSN s correet that Dul®ont did net re-cost the compaiable group movements or the 1ssue
movenwents and did not re-select the comparable group as these adjustments are prohibited by
Sumphitied Sandards  Specilically. the unpact of other relevant factors must be quantified alter the
comparable @oup has been selected hom the W ayhill Sample provided trom the STB  That 1s why
DuPont adiusied only the R/VC adjustmentiatio applicable 1o the comparable group moyements for

the application ot the CAPM cost of captal

However all of the adjustments dentificd by CSXT can be made and | have done so in this
Rebuttal in order 1o demonstrate that DuPont’s methodology provided conservative 1esults
IPxibn_(1DC-27) display s the 1esults of my analysis  The vanable cost. masimum R/VC 1atio and
mastum tate for cach of the issue movements based on my Reply VS application of the CAPM
cost ol capital adyustment are shown in Columna (2) through (4). respectively  Columns (5) through
t7) shuw the results alter mukimg the adjustments suggested by CSXT including re-selecting the
compatable movements As CSX1 surmised. the maximum R/VC ratio s higher for two of the three
movements £ owever. the appheation of the higher maximum R/VC 1atio to the lower 1ssue
moy ement y anable costs results i lower maxamum rates than shownmmy Reply VS Based on this

analysis DulPont s methodoelogy {o the CAPM costs ot capital adjustment 1s conservative

2 The mavmum R VC rane 1o the Niagaa falis Movement s shightly jower due o the incfusion of more
vompatable morvements with R VU atos just over | 80



in summay DuPont’s modilication tor CAPM cost of capital 1s a techmieal correction. should
be made rettoactively and can be implemented by the STB with mimimal etfort even reflecung all

the adjustments supgested by CSN

Y. RELIEF FOR DUPON'

As shown in Lable B of my Reply VS, Dulont is entitled 1o rehiel totahing $1 01 miilion using
the ST s RSAM and RrvC |, rattos subject to the appropriate cap in Three-Benchmatk cases  The
tehel nureases 1o $1 72 milhon using the RSAM and RV |, 1atios adjusted for efficiency and to
$1 83 mulhion using the RSAM and R/V( |, ratios adjusted only 1o1 the CAPM cost of capilal

(e unadyusted lor elfivienes ) again subjeet to the appropriate cap
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)
CITY OF ALENANDRIA )

I. THOVAS D CROWIT FY. venfy under penalty of perjury that 1 have read the foregoing
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